
 
STATE OF NEW YORK  
JUSTICE CENTER FOR THE PROTECTION OF PEOPLE  
WITH SPECIAL NEEDS 
 

 
In the Matter of the Appeal of 

 
 

 
Pursuant to § 494 of the Social Services Law 

 
FINAL  
DETERMINATION  
AND ORDER  
AFTER HEARING 
Adjud. Case #s:  

 
 

 
 
 

The attached Recommended Decision After Hearing (Recommended Decision) is 

incorporated in its entirety including but not limited to the Findings of Fact, Conclusions of Law 

and Decision section. 

ORDERED: The attached and incorporated Recommended Decision is hereby adopted in 

its entirety. 

ORDERED: The Vulnerable Persons' Central Register shall take action in conformity 

with the attached Recommended Decision, specifically the Decision section. 

This decision is ordered by Elizabeth M. Devane, ALJ, of the Administrative Hearings 

Unit, who has been designated by the Executive Director to make such decisions. 

 
Dated: January 29, 2019  

 Schenectady, New York  
  

 
  Elizabeth M. Devane, Esq. 

Administrative Hearings Unit 
cc. Vulnerable Persons' Central Register 

Robert DeCataldo, Esq. 
, Subject 

Christopher Przespo, Esq. 

 

 











 5 

The neglect of a person in a facility or provider agency is defined by SSL § 488(1) (h) as:   

"Neglect," which shall mean any action, inaction or lack of attention that breaches 
a custodian's duty and that results in or is likely to result in physical injury or serious 
or protracted impairment of the physical, mental or emotional condition of a service 
recipient.  Neglect shall include, but is not limited to:  (i) failure to provide proper  
supervision, including a lack of proper supervision that results in conduct between 
persons receiving services that would constitute abuse as described in paragraphs 
(a) through (g) of this subdivision if committed by a custodian; (ii) failure to 
provide adequate food, clothing, shelter, medical, dental, optometric or surgical 
care, consistent with the rules or regulations promulgated by the state agency 
operating, certifying or supervising the facility or provider agency, provided that 
the facility or provider agency has reasonable access to the provision of such 
services and that necessary consents to any such medical, dental, optometric or 
surgical treatment have been sought and obtained from the appropriate individuals; 
or (iii) failure to provide access to educational instruction, by a custodian with a 
duty to ensure that an individual receives access to such instruction in accordance 
with the provisions of part one of article sixty-five of the education law and/or the 
individual's individualized education program. 

 
Substantiated reports of abuse and/or neglect shall be categorized into categories pursuant 

to SSL § 493(4), including Categories 2 and 3, which are respectively defined under 

SSL § 493(4)(b) and (c) as follows: 

Category two is substantiated conduct by custodians that is not otherwise described 
in category one, but conduct in which the custodian seriously endangers the health, 
safety or welfare of a service recipient by committing an act of abuse or neglect.  
Category two conduct under this paragraph shall be elevated to category one 
conduct when such conduct occurs within three years of a previous finding that 
such custodian engaged in category two conduct.  Reports that result in a category 
two finding not elevated to a category one finding shall be sealed after five years. 
 
Category three is abuse or neglect by custodians that is not otherwise described in 
categories one and two.  Reports that result in a category three finding shall be 
sealed after five years. 
 
The Justice Center has the burden of proving at a hearing by a preponderance of the 

evidence that the Subject committed the act or acts of neglect alleged in the two substantiated 

reports that are the subject of the proceeding and that such act or acts constitute the category of 

neglect as set forth in the substantiated reports.  Title 14 NYCRR § 700.10(d).   
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while in the residence during waking hours, Service Recipient A required periodic observations 

every thirty minutes and that he cannot be left without clothes for extensive periods of time because 

he suffers from episodes of hypothermia9, a medical condition for which cold weather guidelines 

had been developed to ensure that he was properly dressed to prevent hypothermia.  Service 

Recipient A’s ISP and IPOP further required two staff persons to use a mechanical (Hoyer) lift for 

all transfers from toilet/showers and chair/bed.  During the overnight hours, staff were required to 

conduct thirty-minute visual checks for signs of life and hypothermia.  In addition, his IPOP and 

ISP provided that while Service Recipient A utilized his manual wheelchair for mobility, a “pelvic 

belt and chest strap” was required to be applied while he was in his wheelchair “to maintain 

alignment with the seating system.”  (Justice Center Exhibit 6 - IPOP at pages 1 - 2 and Justice 

Center Exhibit 7, ISP - “Safeguards” section at page 2 of Report #1 - )   

8. Sometime between 7:35 p.m. and 8:15 p.m. in the evening of , while 

in the bathroom, the Subject began to prepare Service Recipient A for his shower.  The Subject 

removed all of his clothes except his attend’s brief.  At some point, the Subject had adjusted 

Service Recipient A’s wheelchair to a reclined position.  As Service Recipient A remained seated 

in his reclined wheelchair, he was uncovered and unclothed.  The Subject then positioned the 

Hoyer’s sling-seat underneath the back side of Service Recipient A’s body.  After the Subject 

connected the sling-seat to the mechanical lift, a portion of his body (thighs and legs) was slightly 

suspended over the wheelchair seat but his bottom remained seated in the wheelchair.  The Subject, 

however, did not affix Service Recipient A’s pelvic belt and chest strap that was required for 

                                                           
9 “Hypothermia develops when your body temperature drops too low.  Your body can’t keep itself warm enough and 
starts to shut down…the conditions don’t have to be extreme – an infant or an older person can get hypothermia 
inside if they’re in a chilly room for too long.  Alcohol, mental illness and other conditions increase the risk.  
Hypothermia needs medical attention right away.  Untreated, it can be deadly.”  Refer to WebMD for definition of 
Hypothermia. 



 8 

alignment and safety purposes when he is seated in his wheelchair.  (Hearing testimony of the 

Subject; Justice Center Exhibits 6 - 7, 15, 20 - audio of the DA 1’s interview and 21 - written 

transcript of the DA 1’s interview at lines 2 through 15 on page 4 of Report #1 -  

)  The Subject then left Service Recipient A to find a second staff person to assist her 

with the Hoyer lift because two staff persons were required to safely transfer Service Recipient A 

from his wheelchair to the shower-chair.  The Subject asked for assistance from her co-workers 

who were both in the medication room, but no one came immediately to assist her with Service 

Recipient A’s Hoyer lift.  (Hearing testimony of the Subject)  While waiting for a co-worker’s 

assistance with the Hoyer lift, the Subject left Service Recipient A in the room in that same position 

in his wheelchair for about thirty minutes.  When the Subject left Service Recipient A alone, she 

went to a different area to assist another service recipient with toileting.  (Hearing testimony of the 

Subject and Justice Center Investigator 1; Justice Center Exhibits 5 - 7, 13, 15, 20 and 21 of Report 

#1 - ) 

9. During the Subject’s period of absence, Staff 1 noticed Service Recipient A alone 

in the bathroom and called the DA 1 down to where he was located.  The DA 1 entered the room 

and discovered that Service Recipient A had been left there unsupervised by the Subject and that 

he was wearing no clothes other than his attends brief.  She further saw that Service Recipient A 

was in his wheelchair in a tilted position with his bottom in the seat and the Hoyer lift’s sling-seat 

underneath him which slightly suspended his body (thighs or legs) in the air because it was 

connected to the mechanical lift.  She also saw that Service Recipient A’s adaptive equipment 

(pelvic belt and chest strap) for his wheelchair had not been affixed.  The DA 1 then unhooked the 

Hoyer sling seat that was underneath Service Recipient A from the mechanical lift itself and moved 

the wheelchair into an upright position.  The DA 1 checked Service Recipient A for injuries and 
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itself.  The Subject also testified that when she had exited the room, Service Recipient A’s body 

was not suspended in the air at all and that he was seated down in his wheelchair with an 

unconnected Hoyer sling seat underneath him.   

In addition, the Subject testified that the photographs do not accurately depict the manner 

in which she left Service Recipient A alone.  (Justice Center Exhibit 14)  The Subject explained 

that before she left the room, she had covered Service Recipient A with a blanket as he sat reclined 

in his wheelchair and that she had positioned a privacy screen to shield him from public view.  She 

also stated that the DA 1 and Staff 1 were in the medication room and when she asked them for 

assistance with lifting Service Recipient A into the shower, the DA 1 said she was busy and 

slammed the door in her face.  The Subject stated that she waited a long time with Service 

Recipient A for her co-workers to assist her with the Hoyer lift, but that no one came in a timely 

fashion, and that she left Service Recipient A in his wheelchair in order to accompany another 

service recipient to the bathroom.  The Subject testified that finally at about 8:35 p.m. on , 

she called the Administrator on Duty (AOD) to inform him about her work situation.  The Subject 

also stated that she had a difficult working relationship with the DA 1 in that no matter what she 

did the DA 1 felt it was never right.  The Subject also stated that she had a bad work relationship 

with Staff 1 because she had reported what was going on at the house.   

The Justice Center contends that the Subject failed to provide proper supervision to Service 

Recipient A and that her conduct was likely to cause injury or harm to Service Recipient A.  The 

Justice Center argues that it was improper for the Subject to have left Service Recipient A alone, 

unstrapped as he sat in a reclined wheelchair, wearing no clothes with the Hoyer’s sling seat 

underneath him that was connected to the mechanical lift which slightly elevated his body.     

In order to prove neglect, the Justice Center must establish that the Subject breached a 
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custodian's duty and that such conduct resulted in or was likely to result in physical injury or 

serious or protracted impairment of the physical, mental or emotional condition of Service 

Recipient A.  (SSL §488(1)(h)) 

In analyzing the evidence, during her hearing testimony, the Subject admitted that for about 

thirty minutes she left Service Recipient A unsupervised, reclined and seated in his wheelchair, 

wearing no clothes (only his brief) with the Hoyer sling seat underneath him.  The Subject also 

admitted that that she did not affixed his pelvic belt and chest strap to secure him in his wheelchair.  

The Subject further testified that, before she left Service Recipient A, she covered him with a 

blanket and that the Justice Center’s photographs did not accurately depict the manner in which 

she left Service Recipient A in his wheelchair.  (Justice Center Exhibit 14 of Report #1 - 

)  The Subject denied that when she left Service Recipient A 

unsupervised that his body was suspended in the air and that the Hoyer sling seat underneath him 

was connected to the mechanical lift.   

The DA 1’s version of events as told to the investigator is similar to the Subject’s but 

inconsistent only to the extent that the DA 1 saw Service Recipient A alone in his reclined 

wheelchair with a connected Hoyer sling underneath him that caused his body to be slightly 

suspended in the air.  The DA 1 also told the investigator that Service Recipient A’s body was 

exposed and not covered with a blanket.  In addition, the investigator testified that during her 

investigatory interview, the DA 1 gave him the photographs (Justice Center Exhibit 14 of Report 

#1 - ) that she had taken that evening that depicted the manner in which 

she found Service Recipient A.  (Hearing testimony of the Justice Center Investigator 1; Justice 

Center Exhibits 5 and 20 - 21 of Report #1 - )     

Therefore, the dispute remains in regard to some of the details as to how the Subject left 
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Service Recipient A unsupervised and seated in his wheelchair.   

After a careful review of the complete record, it is determined that the DA 1’s account of 

the incident is deemed as credited evidence.  The DA 1, a direct witness to the incident, provided 

a compelling, detailed, reliable and consistent version of the incident which she had documented 

in detail in the Daily Notes (Justice Center Exhibit 14 of Report #1 - .  

Additionally, although the Subject claimed to have covered Service Recipient A with a blanket, 

she has admitted that, in spite of his hypothermia and seizure conditions, she left Service Recipient 

A unsupervised for about thirty minutes and without clothing, seated in a wheelchair without his 

pelvic belt and chest strap being affixed with the Hoyer lift sling seat underneath him.  

The credible evidence establishes that for about thirty minutes, the Subject left Service 

Recipient A unsupervised, seated in his reclined wheelchair without his required pelvic belt and 

chest strap properly affixed to maintain his body alignment.  While the Hoyer sling seat was 

connected to the mechanical lift, the Subject left the Hoyer sling seat underneath Service Recipient 

A’s body which caused his body to be slightly elevated under his thighs and legs.  The evidence 

also establishes that for a period of time, the Subject left Service Recipient A unclothed and 

uncovered with a blanket to keep him warm even though he suffers from episodes of hypothermia, 

a condition that could occur indoors under his circumstances.  The Subject should have known this 

and, at least, should have covered him with a blanket or a robe to keep him warm and reduce any 

risk of hypothermia.   

As a custodian, the Subject had a duty to follow Service Recipient A’s treatment plans.  

However, the manner in which the Subject left Service Recipient A unsupervised was contrary to 

his treatment plans and as such constituted a breach of duty.  

Although Service Recipient A did not suffer any physical injuries from the incident, the 
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Subject’s conduct was likely to have resulted in physical injury, or serious or protracted 

impairment of the physical, mental or emotional condition of Service Recipient A.  The fact that 

Service Recipient A was unclothed, and his body exposed a period of time (at least thirty minutes) 

placed him at a significant risk of hypothermia as specifically stated in his treatment plans.  In 

addition, the Subject left Service Recipient A seated in his wheelchair in an awkward position with 

the Hoyer sling seat underneath him and with his thighs and legs slightly raised or suspended in 

the air.  As he was left seated in his wheelchair, Service Recipient A was also without his adaptive 

equipment (pelvic belt and chest strap) that, according to his  IPOP (Justice Center 

Exhibit 6 of Report #1 - ), was needed to maintain his body alignment 

in the wheelchair.  Given the awkward manner in which the Subject left Service Recipient A 

seated, the Subject created an increased risk of physical harm to Service Recipient A as he was not 

properly positioned or secured in the wheelchair, had a history of seizures and he was not being 

supervised to prevent him from reaching for objects to put in his mouth.   

All of the Subject’s defenses have been fully considered and have been found to either be 

unpersuasive or lack merit. 

Accordingly, it is determined that the Justice Center has met its burden of proving by a 

preponderance of the evidence that the Subject committed the neglect alleged on  in 

regard to Service Recipient A.  The substantiated report will not be amended or sealed.   

Although the report will remain substantiated, the next question to be decided is whether 

the substantiated report constitutes the category of neglect set forth in the substantiated report.     

Based upon the totality of the circumstances, the evidence presented and the witnesses’ 

statements, it is determined that the substantiated report under  

 is properly categorized as a Category 3 act.   
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the Subject and waved to her to come to Service Recipient B’s location.  (Hearing testimony of 

the Justice Center Investigator and the Subject; Justice Center Exhibits 11 - Daily Assignment 

Schedules, 13 - Staff 1’s signed written statement dated , 14 - the DA 1’s progress 

note dated , 16 -17 - the DA 1’s and Staff 1’s audio interviews with written transcripts 

and 18 - Floor Plan where round table is marked in green during Subject’s hearing testimony of 

Report #2 - ) 

13. The DA 1 headed towards the bathroom and saw that the Subject had left Service 

Recipient B alone in the bath tub. The DA 1 told Staff 1 to assist Service Recipient B then the DA 

1 walked to the dining area where the Subject was seated at the round table.  The DA 1 approached 

the Subject to inform her that Service Recipient B could not be in the bathroom by himself.  The 

Subject stood up, walked away from the DA 1 and continued to walk outside of the facility, while 

Service Recipient B had remained in the tub.  The Subject then got into her car, turned it on and 

sat there for a period of time.  Staff 1 then got Service Recipient B out of the tub, dried him off 

and put his clothes on.  While the Subject had remained outside in her car, she called the police to 

report that she was being threatened or harassed by her co-workers.  After police arrived at the 

facility, they spoke to the DA 1, Staff 1 and the Subject.  The police explained that there was no 

reason for them to have been called and that the issues involved were human resource ones.  The 

Subject came back into the facility to complete her duties and was able to leave before the end of 

her usual shift because a night staffer was called to come into work earlier.  (Hearing testimony of 

the Subject and the Justice Center Investigator; Justice Center Exhibits 5 - Case Summary Report, 

16 - 17 audio interviews and written transcripts of the DA 1 and Staff 1 of Report #2 -  

) 

14. Service Recipient B was not injured as a result of the Subject’s conduct.  (Hearing 
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B gestured to her with his eyes that he wanted some privacy, so she left him in the tub with only 

some soapy bubbles in the tub.  The Subject stated that she then left Service Recipient B in the 

bathroom and that she was aware that he had a ROS level of supervision while being bathed.  The 

Subject stated that after she left the bathroom she sat at a round kitchen table near the wall and 

window and that she was not able to see the Service Recipient from that location.  During her 

testimony, the Subject confirmed the location in the kitchen where she sat at the round table by 

drawing a green box on Justice Center Exhibit 18.  (Hearing testimony of the Subject and Justice 

Center Exhibit 18)  

The Subject further testified that while in the kitchen the DA 1 approached her and became 

confrontational, at which time she felt threatened and then exited the facility. She got into her car 

and ultimately called the police to report the situation.  When police arrived, she was told that there 

was no reason for them to have been called and that the situation should be handled by the facility’s 

human resource department.  The Subject testified that she had a difficult working relationship 

with both of her co-workers and that she had talked to a higher-level supervisor (or DA 2) about 

the problem.  

Justice Center Investigator A had interviewed the DA 1 and Staff 1.  They both had 

provided a detailed, compelling and reliable account of what happened.  In addition, for the most 

part, their version of events was consistent.  As such, their account of the incident is credited 

evidence.  

The Justice Center contends that the Subject committed neglect when she failed to maintain 

Service Recipient B’s ROS supervision levels as mandated by his treatment plans.  The Justice 

Center argues that the Subject did not maintain the Service Recipient’s proper supervision levels 

when she left him unsupervised in the bathroom in a tub of water. 
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In order to prove neglect, the Justice Center must establish that the Subject breached a 

custodian's duty and that resulted in or was likely to result in physical injury or serious or protracted 

impairment of the physical, mental or emotional condition of Service Recipient B.  (SSL 

§488(1)(h)) 

The credible evidence establishes that as Service Recipient B’s custodian, the Subject had 

a duty to follow his treatment plans and that she breached her duty to him when she failed to 

maintain ROS view of Service Recipient B.  Instead, the Subject, for a period of time, admittedly 

left Service Recipient B alone and unsupervised in a bath tub of soapy water.  The record supports 

that the Subject was seated at the round table in a different room, the kitchen, with no visual path 

into the Zone 1- bathroom where Service Recipient B was located in the tub.  The tub was located 

behind the Zone 1-bathroom door such that the Subject could not have been able to observe Service 

Recipient B in the tub even if the bathroom door had been opened.  Therefore, the Subject could 

not have maintained Service Recipient B’s ROS supervision level because of where she was 

seated.  The Subject even admitted that she was aware of Service Recipient B’s ROS supervision 

level while being bathed and that from her vantage point in the kitchen she could not see him in 

the bath tub.  The Subject also confirmed that while still assigned to maintain Service Recipient 

B’s level of supervision, she left the facility to go outside to sit in her car.  In both instances, the 

Subject failed to maintain proper ROS supervision of Service Recipient B. 

Although Service Recipient B was not physically injured as a result of the incident, the 

Subject’s conduct was likely to result in physical injury or serious or protracted impairment of the 

physical, mental or emotional condition of Service Recipient B.  Certainly, the soapy water left in 

Service Recipient B’s bath tub created a potential for drowning in water that had been left in the 

tub as was seen by Staff 1.  Additionally, although the Subject denied that there was any water left 
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in Service Recipient B’s bath tub, she claimed that the tub had soapy bubbles in it and that the 

Service Recipient still had soap on him.  Therefore, if Service Recipient B had tried to get out of 

the tub or moved around on his own while he was not being supervised, he could have slipped and 

seriously injured himself.  Moreover, Service Recipient B had diagnoses of seizure disorder and 

episodes of SIB (head hitting).  If he had a seizure while in the tub or engaged in a head-hitting 

SIB while not properly supervised, he could have sustained a serious physical injury, especially if 

it involved the head.   

Under these circumstances, it is reasonable to conclude that the Subject’s conduct was 

likely to have resulted in physical injury or serious or protracted impairment of the physical, mental 

or emotional condition of Service Recipient B.  Service Recipient B could have injured his head, 

had a seizure or, even drowned given the soapy water that was left in the bath tub. 

All of the Subject’s assertions have been considered but are found to be unpersuasive or 

lack merit.   

Accordingly, it is determined that the Justice Center has met its burden of proving by a 

preponderance of the evidence that the Subject committed the neglect alleged on  in 

regard to Service Recipient B.  The substantiated report will not be amended or sealed.   

Although the report will remain substantiated, the next question to be decided is whether 

the substantiated report constitutes the category of neglect set forth in the substantiated report.    

 Category 2 conduct is defined as conduct in which the Subject seriously endangered the 

health, safety or welfare of Service Recipient B.  (SSL § 493(4)(b))   

Based upon the totality of the circumstances, the evidence presented and the witnesses’ 

statements, it is determined that the substantiated report under  

 is properly categorized as a Category 2 act.   



 21 

The Subject’s conduct seriously endangered Service Recipient B’s health, safety or welfare 

by leaving him unsupervised in a soapy tub of water.  As previously mentioned, Service Recipient 

B could have had a seizure, sustained a head injury, slipped while moving around in a soapy tub 

of water or even drown.  In addition, Service Recipient B had a history of engaging in SIB episodes 

that involved him hitting his head so hard that he “breaks” his skin and/or makes it “visibly red.” 

Refer to Justice Center Exhibit 8 of Report #1 -  

.     

A substantiated Category 2 finding of abuse or neglect will not result in the Subject being 

placed on the VPCR Staff Exclusion List.  A Category 2 act under this paragraph shall be elevated 

to a Category 1 act when such an act occurs within three years of a previous finding that such 

custodian engaged in a Category 2 act.  Reports that result in a Category 2 finding not elevated to 

a Category 1 finding shall be sealed after five years. 

 

DECISION: As to the incident of  (Report #1), the request of  

 that the substantiated report under  

, dated , be amended and 

sealed is denied.  The Subject has been shown by a preponderance of the 

evidence to have committed neglect.   

 

 The substantiated report is properly categorized as a Category 3 act. 

 

 As to the incident of  (Report #2), the request of  

 that the substantiated report under  
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, dated , be amended and 

sealed is denied.  The Subject has been shown by a preponderance of the 

evidence to have committed neglect.   

 

 The substantiated report is properly categorized as a Category 2 act. 

 

This decision is recommended by Mary Jo Lattimore-Young, 

Administrative Hearings Unit. 

 

DATED: January 16, 2019 
  West Seneca, New York 
 
 
 

        




