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Preface

In Chapter 50 of the Laws of 1992, the State
Legislature asked the Commission to conduct a
study of restraint and seclusion use in psychiat-
ric facilities. In response to that request, the
Commission issued two reports, Restraint and
Seclusion Use in NYS Psychiatric Facilities and
Voices From the Front Lines: Patients’ Per-
spectives on Restraint and Seclusion Use
(September 1994).

The findings of these reports offered some
sobering observations about restraint and seclu-
sion use among New York psychiatric facilities.

(1 Overthe past decade therehave been 111
deaths of patients in New York State asso-
ciated with restraint and seclusion use.

03 Rates of use of restraint and seclusion in
NYS psychiatric facilities in September
1992 varied from none at all at approxi-
mately 18% of the facilities to much
higher use of more than 40 orders per
month per 100 patients at nearly one-
third (30%) of the facilities.

00 The variability in restraint and seclusion
usage cannot be explained by differences
in the hospitals’ patient populations. In-
deed, the Commission’s research veri-
fied that hospitals sharing very similar pa-
tient populations often had dramatically dif-
ferent restraint and seclusion usage rates.

O Former patients overwhelmingly report
thatrestraint and seclusion are notusedin
accordance with current state law and
regulation, and that undue force, physical
injuries and abuse are often associated
with restraint and seclusion episodes.

O Commission reviews of 12 psychiatric
facilitics suggested that low restraint and

seclusion use was associated with facili-
ties which offered more rehabilitative
programming, more comfortable custo-
dial conditions, including reasonable pro-
visions for telephone calls, visits, and
showers.

O Commissionresearch and investigations
have consistently indicated both higher
rates of restraint and seclusion use and
more frequent problems among vulnera-
ble populations, including the elderly,
children, and persons with mental retar-
dation.

This third Commission report on restraint
and seclusion examines the governance struc-
ture provided in current state law, regulation, and
NYS Office of Mental Health policy for the use
of restraint and seclusion in New York psychiat-
ric facilities. As reflected in this report, although
New York once led the nation in its progressive
state statute governing restraint use, nearly two
decades later, New York’s legal protections for
patients from unnecessary, abusive and/or ne-
glectful restraint and seclusion practices require
substantial revision.

O NYS law does not address the use of
seclusion in psychiatric facilities.

O CurrentNYSlaw governing restraintand
New York’s Code of Rules and Regula-
tions governing both restraint and seclu-
sionhave not been updated innearly twen-
ty years, and certain provisions in state
regulations conflict with those in state
law and vice versa. )

0 State Office of Mental Health policy gov-
erning restraint and seclusion, the most
comprehensive governance structure
available, extends only to state psychiat-



ric centers and does mot apply to state-
licensed psychiatric facilities, which today
serve three of every four individuals bospi-
talized for psychiatric care in New York.

O Althoughthere are well-recognized prob-
lems in the overuse of restraint and seclu-
sionamong the elderly, children, and per-
sons withmental retardation in New York,
special protections or safeguards are not
offered to these vulnerable populations in
either New York State law or regulations.

O In the absence of more comprehensive
state law and regulation govemning re-
straintand seclusion, individual psychiat-
ric facilities have developed their own
restraint and seclusion policies, but these
policies do not uniformly incorporate the
limited safeguards whichare now present
in state law and regulations.

The gaps and contradictory standardsinNew
York's current governance structure for restraint
and seclusion, together with the findings of other
Commission investigations of inappropriate re-
straint and seclusion usage, provide strong sup-
port for the State Legislature to amend and en-
hance current statute governing the use of re-
straint and to extend these safeguards to seclu-
sion use as well. They also indicate a need for
added safeguards for the elderly, children and
persons with mental retardation in psychiatric
facilities who appear to be especially vulnerable
to inappropriate and excessive restraint and se-
clusion. '

Therefore, itisrecommended that the [ egis-
lature consider codifying a single comprehen-

sive statute governing the use of restraint and
seclusion in psychiatric facilities to replace four

sets of inconsistent, contradictory and duplica-

tive directives contained in state law, regula-
tions, OMH policies and JCAHO standards. In
the Appendix of this report, the Commission
offers principles which should guide the Legis-
lature in universally ensuring, through statutory
reform, that the use of restraint and seclusion in
psychiatric facilities” is an option of last resort,
carefully carried out and vigorously monitored.

The Commission also recommends that psy-
chiatric facilities in New York consider the prin-
ciples presented — which reflect best practices
at some New York facilities — and, where indi-
cated, revise their existing policies and practices
to ensure vital protections for the people they
serve.

Vssee 7ot

- Clarence J. Sundram, Chairman

Ctypren Tzt

Elizabeé/ W. Stack, Commissioner

William P. Benjamin, Commissioner

The Commission’s recommendation pertains to the use of restraint and seclusion in psychiatric facilities. Current
state law covers both mental health and mental retardation facilities. The use of restraint in mental retardation
facilities is governed by regulations of the OMRDD. Some of the OMRDD mandates appear inconsistent with
state law and warrant closer review and revision, This matter was beyond the scope of the Commission’s review.
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Chapter 1
Introduction

In Chapter 50 of the Laws of 1992, the State
Legislature requested that the New York State
Commission on Quality of Care conduct a re-
view of the use of restraint and seclusion in the
treatment of persons who are mentally disabled.

, Investigations of restraint- and seclusion-

related deaths have been an ongoing priority of
the Comumission’s Mental Hygiene Medical
Review Board, and in total, over the 10-year
period 19841993, 111 deaths associated with
restraint and seclusion use have been reported,
investigated, and reviewed by the Board
(Figure 1). These individual death reviews, as
well as other advocacy complaints and abuse
investigations conducted by the Commission,
have reinforced the need for alf treatment facili-

ties using restraint and seclusion to do so with
extreme caution and diligent quality assurance
review.

Although serious adverse patient outcomes
directly related to restraint and seclusion have
been relatively infrequent, there has been a
constancy to the number of these recurring pre-
ventable injuries and deaths, as well as the
problems and deficiencies which have contrib-
uted to their occurrence. These problems and
deficiencies have included:

0O use of restraint and seclusion without
adequate efforts to calm the patient or
resolve the problem using less restrictive
interventions;

1984

Figure
Restraint and Seclusion Related Deaths

Reported by Mental Hygiene Facilities
(1984-1993)

Total Deaths in

1985 ten-year period = 111
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O misuse of restraint and seclusion by staff
who had not been adequately trained.
and who thereby used excessive force or
techniques which compromised the safe-
ty and well-being of the patient, leading
to serious injury or death;

0. failure of professional staff to comply

substantively with the state’s statutory .

and regulatory monitoring requirements
associated with the use of restraint and
seclusion, which oftenleft patients’ com-~
fort and safety compromised for long
periods of time, contributing to the seri-
ous harm and sometimes the death of
patients;

O use of restraint and seclusion without
adequate attention to other environmen-
tal hazards, including excessive heat,
poorly ventilated rooms, and suicide haz-
ards, which contributed to serious harm
to patients and sometimes. death; and,

O failure of facilities to recognize medical
emergencies sometimes associated with
restraint and seclusion use and to ensure
that emergency medical equipment was
promptly accessible and that staff were
well-trained in emergency medical pro-
cedures, including cardio-pulmonary
resuscitation.

The Review

Based on its experience reviewing the use of
restraint and seclusion in psychiatric facilities,
‘the Commission recognized that its response to
the Legislature’s requested study would require
a number of different research activities which
incorporated data collection from many sources
and perspectives. In accordance with thisrecog-
nition, the Commission has responded to the
Legislature’s request with the preparation of
three reports. '

(1) The first report, Restraint and Seclusion

Practices in NYS Psychiatric Facilities
(September 1994), details the highly vari-
able rates of restraint and seclusion use
among NYS psychiatric facilites and
provides analyses which indicate that
these variations appear to be indepen-
dent of differences in the patient popula-
tions served and of most facility charac-
teristics. The report provides other infor-
mation, however, which suggests that
low restraint and seclusion use by a
psychiatric facility tends to be associated
with other specific treatment and custo-
dial practices, including greater assur-
ances of patients’ personal liberties, in-
cluding off-ward privileges, better envi-
ronmental conditions, and more patient
participation in programming.

(2) Thesecondreport, Voices Fromthe Fron:

Line: The Psychiatric Patient s Perspec-
tive of Restraint and Seciusion Use (Sep-
tember 1994), reports the findings of the
Commission’s mail survey to individu-
als who had been inpatients of New York
psychiatric facilities. Summarizing the
responses of over 1,000 former service
recipients to the mail survey, the report
provides botha clear statement of patient

concermns regarding restraint and seclu-

sion use and a better understanding of -
specific restraint and seclusion practices
which most substantially influence pa-
tients’ negative versus positive opinions
about their inpatient stays.

(3) This third report, Governance of Re-

straint and Seclusion Practices by NYS
Law, Regulation, and Policy, examines
the governance of restraint and seclusion
practices in New York's psychiatric fa-
cilities. The dedication of anentirereport




to this issue reflects the Commission’s
conclusion that existing statutory, regu-
latory, and state policy mandates gov-
erning restraint and seclusion use are
inconsistent and inadequate. These limi-
tations in the state’s governance of re-
straint and seclusion have contributed
both to the different professional clinical
interpretations of existing legal standards
regarding restraint and seclusion use and
to the widely variable use of these re-
strictive interventions among the state’s
psychiatric facilities.

Methods

In conducting its review of the governance
of restraint and seclusion practices, the Com-
mission undertook four distinct research steps.

(1) The published literature pertaining to
states’ laws and regulations and psychi-
atric facilities’ policies and guidelines
governing the use of restraint and seclu-
sion with psychiatric patients was re-
viewed.

(2) Existing New York State law andregula-
tions (which carry the force of law), as
well as Office of Mental Health policies,
governing restraint and seclusion use in
psychiatric facilities were assessed in
terms of their comprehensiveness, con-
sistency, and currency with contempo-
rary clinical standards for restraint and
seclusion use.

(3) Accreditation standards pertaining to the
appropriate use of restraint and seclusion
issued by the Joint Commission on Ac-
creditation of Healthcare Organizations.
the largest accrediting body of psychiat-
ric hospitals and psychiatric services of
general hospitals, were reviewed.

(4) Internal restraint and seclusion policies
“of state-operated psychiatric centers
(N = 24) and psychiatric services of
general hospitals (N = 101!) were re-
viewed to assess their compliance with
state law and regulations, as well as
Office of Mental Health policy govern-
ing restraint and seclusion use, and the
extent to which these policies provide
added patient safeguards.

Through the above research activities, the
Commission sought answers to two basic ques-
tions. '

(1) Do cibrrent New York State laws and
regulations, together with the NYS Of-
fice of Mental Health's and psychiatric
Jfacilities’ policies provide adequate di-
rection to ensure the safe and appropri-
ate use of restraint and seclusion in the
state's psychiatric treatment facilities?

(2) And, ifnot, what specific changes should
be made in state law and regulations
and/or Office of Mental Health and in-
ternal facility policies?

! Policies were not reviewed for 4 of the 105 psychiatric services of general hospitals, as these hospitals either
reported that they did not have policies or these hospitals did not respond to the Commission’s request. In
addition, policies were not reviewed at one of the 25 state—operated adult psychiatric centers, as this center
reported that it did not use either restraint or seclusion.

3



Chapter I

| o

Review of the Literature

As more comprehensively summarized in the
Commission’s report, Restraint and Seclusion
Practices in NYS Psychiatric Facilities (Sep-
tember 1994), there is an enormous body of
published literature on restraint and seclusion
use in psychiatric facilities. Much of this litera-
ture debates the clinical efficacy and necessity
of restraint and seclusion use, while another
large segment of this literature attempts with
little success to identify the key clinical and/or
demographic patient characteristics which tend
to predict the minority of psychiatric patients
who are subjected to these interventions (Bind-
er, 1979; Carpenter, etal., 1988a; Lawson, etal.,
1984; Oldham, etal., 1983; Okin, 1985; Plutchik,
etal., 1978; Ramachandani, etal., 1981, Shugar
and Rehaluk, 1990; Soloff and Turner, 1981;
Tardiff, 1981; Thompson, 1986; Way and Banks,
1990).

There are also many studies which have
examined the rates of restraint and seclusion use
across several inpatient psychiatric facilities.
These studies, like the Commission’s own re-
search findings, confirm thatrestraint and seclu-
sion usage rates vary dramatically among psy-
chiatric facilities, and that these variations can-
not be consistently linked to differences in the
patientpopulations served by the facilities or tothe
characteristics of the facilities themselves.

Simultaneously, several researchers have
noted dramatic short—termreductions inrestraint
and seclusion use following the enactment of
specific laws orregulations governing the use of
these interventions or when strict protocols were
instituted to guide the vse, monitoring, and
documentation related to their use (Swett, etal.,
1989 and Kalogjera, et al., 1989). Several re-
searchers have also noted that use of restraint

and seclusion, as well as violent patientepisodes
and injuries, is generally reduced when strict
staff adherence to other less restrictive behav-
ioral management plans is assured (Carmel and
Hunter, 1990; Colenda and Hamer, 1991; Wong,
et al., 1988; VanRybroek, et al., 1987).

Federal Courts Influence
Restraint and Seclusion
Practices

While there remains considerable debate in
clinical circles regarding professional practice

* guidelines for restraint and seclusion use, over

the past two decades federal district courts have
increasingly articulated requirémcnts govem-
ingtheuse of theseinterventions. Wyartv. Stickney
(344 F Supp. 373 [M.D. Ala. 1973)) set forth
initial requirements regarding the use of these
interventions, and these requirements have be-
come the basis of many other decisions
(Figure 2). :

In Wyat, the court held that patients had the
right to be free from restraints and seclusion and
that these interventions, except in emergency
situations, could only be used consistent with a
written order and rationale by a qualified mental
health professional. The court order furtherclari-
fied that restraint and seclusion could only be
used in situations where the patient could harm
himself or others, that a qualified mental health
professional must personally evaluate the pa-
tient, that emergency orders may not extend
longer than one hour, that written orders may
extend for only 24 hours, and that while in
restraint or seclusion the patient must be regu-
larly monitored and have bathroom privileges
every hour.



Figure 2
Major Provisions of
Wyatt v. Stickney
Re: Restraint and
Seclusion Use

3 States affirmatively patients’ right to be free
from restraint and physical isolation.

O3 Patients may be restrained or secluded only
when they may harm themselves or
others.

3 Patients may be restrained or secluded only
when less restrictive methods are not feasible,

03 Patients may be placed in restraint or seclu-
sion only on a written order of a qualified
mental health professional which states a
rationale for such action.

O Qualified mental health professionals may
write such orders only after personally see-
ing and evaluating the patient.

O Written orders for restraint and seclusion
shall be valid for only 24 hours.

O Emergency imposition of restraints or seclu-
sion without an order by a qualified mental
health professional must be limited to one
hour,

O While in restraint and seclusion the patient
must be monitored and have bathroom privi-
leges hourly and must have the opportunity
to bathe at least every 12 hours.

Subsequently, other federal district court
decisions, also emanating from class actions
alleging constitutional abuses in public institu-
tions’ restraint and seclusion practices, have
reaffirmed the Wyatt principles govemning re-

straint and seclusion use, and in some instances
they have added more stringent requirements.
These added requirements have included re-
quired 15-minute monitoring checks. review of
all restraint and seclusion orders by the admin-
istrator or other senior staff persons, required
release of patients every two hours, and restric-
tions against the use of these interventions with
persons who are mentally retarded (New York
State Association for Retarded Children, Inc. v.
Carey, 393 F. Supp. 715 [E. D. New York 1975];
Youngberg v. Romeo, 457 U.S. 307 [1982];
Eckerhart v. Hensley, 475 F Supp. 908 [W.D.
Mo. 1979]; Rogers v. Okin, 478 F. Supp. 1342
[D. Mass. 1979]).

States’ Laws

Oftenarising from the abuses made publicin
class action cases over the past two decades,
most state legislatures have also passed specific
statutes governing the use of restraints and se-
clusion in the facilities caring for persons who
are mentally disabled. As summarized by Brakel
et al. (1985), the various state statutes share
similar provisions articulating that restraint and
seclusion may only be used in situations which
may be harmful to the patient or others. In most
other respects, however, state statutes govern-
ing restraint and seclusion evidence much vari-
ability — both in their specific provisions (e.g.,
length of orders, who can write orders, specific
proscriptions against restraint and seclusion use
as a punishment or for the convenience of staff)
and in their general comprehensiveness, Addi-
tionally, specific descriptive language defining
dangerousness, risk of harm, imminent harm,
etc. is usually not present in states’ statutes.

Professional Practice Standards

Inthe wake of the initiatives of federal courts
and state legislatures, some professional orga-
nizations and individual clinicians have also
published guidelines for the appropriate use of
restraint and seclusion (Joint Commission on
Accreditation of Healthcare Organizations,



1992; American Psychiatric Association, 1985;
Bursten, 1975; Daar and Nelson, 1992; Mitchell
and Varley, 1990; Roper, et al, 1985; Tardiff and
Mattson, 1984). These various sets of guidelines
tend to share some central principles articulated
by federal court decisions and state legislatures,
including that restraint and seclusion may only
be used after other less restrictive interventions
have been attempted, thatrestraint and seclusion
must not be used as punishment or for the
convenience of staff, and that these interven-
tions must be ordered by a physician, although
most concur that they may be initially autho-
rized by nursing staff, with a subsequent physi-
cian order.

Most (although not all) professional guide-
lines also assert that restraint and seclusion are
very restrictive interventions which should be
used only when there is a “risk of harm” to the
patient or others. “Risk of harm,” however, is
variably defined, with indications varying from
imminently dangerous behaviors to property
damage to situations where reducing sensory
stimulation is judged as an appropriate means of
preventing dangerous behavior (Telintelo, etal.
1983; Fassler and Cotton, 1992; Tardiff and
Mattson, 1984; Outlaw and Lowery, 1992).

Professional guidelines, like federal court
decrees and state statutes, also differ in many
other specific areas. Guidelines for the duration
of physician orders vary from 1 to 24 hours, and
there is considerable disagreement as to the
types of mechanical restraints that should be
authorized (Joint Commission on Accreditation
of Healthcare Organizations, 1992; American
Psychiatric Association, 1985; Lion and Soloff,
1984). Published guidelines also offer different
advice relative to specific mandates for hands~
on physician exams of the patient, the frequency
of bathroom and exercise breaks for patients
restrained or secluded, the safety design features
of seclusion rooms, andrequired staff training in
the use of restraints and seclusion (Tardiff and
Mattson, 1984).

Summary

As reflected in this chapter, despite the vol-
ume of published clinical research and dialogue
on the use of restraint and seclusion in psychiat-
ric facilities, there remains much clinical debate
over the efficacy and appropriate use of these
interventions. Most research studies confirm
markedly variantrates of restraint and seclusion
usage across psychiatric facilities which cannot
be linked to differences in patients’ needs and
characteristics. There is also little clinical data
which explain the patient behaviors, symptoms,
and characteristics which reliably distinguish
the minority of psychiatric patients who are
restrained and secluded from the majority of
psychiatric patients who are not.

Perhaps reflective of these limitations of the
clinical research, federal courts and state legis-
latures, not clinicians, haveled the way inarticu-
lating practice standards governing restraint and
seclusion use in psychiatric facilities. Literally
dozens of federal class actions — centering on
public institutions located across the United
States —have closed with specific standards for
restraint and seclusion use. And, in the past two
decades, almost all state legislatures, often fol-
lowing federal court actions, have passed laws
governing restraint and seclusion practices.

Notwithstanding these initiatives, however,
the federal courts and state laws have generally
treaded lightly in this “clinical arena.” At the -
same time, although some professional organi-
zations, including the Joint Commission on Ac-
creditation of Healthcare Organizations and the
American Psychiatric Association have issued
practice guidelinesrelated to restraint and seclu-
sion use, as a general rule, these organizations
have not gone beyond, and sometimes not as far
as, those requirements stated by the courts and
state legislatures. Additionally, while published
professional guidelines share some common
principles, they differ in other keyrequirements.



Asaresult, thereis limited professional consen-
sus on practice guidelines governing many as-
pects of restraint and seclusion use.

In this vacuum, there is much room for

clinical discretion and variable decision-mak-
ing. As reported in the Commission’s report,
Restraint and Seclusion Practices in NYS Psy-
chiatric Facilities, this discretion has contrib-
uted to dramatic variations among psychiatric
facilities in New York in their reliance on re-
straints and seclusion. Responses from former
patients of New York psychiatric facilities, cited
in the Commission’s report Voices From the

Front Line: The Psychiatric Patient’s Perspec-
tive of Restraint and Seclusion Use, further
suggest that the actual practices of hospitals in
defining situations which warrant restraint and
seclusion use, in ensuring attempts to use less
restrictive interventions, and in monitoring pa-
tients subjected to these interventions are also
variable across treatment facilities. Thus, the
probability that a patient will be restrained or
secluded during the course of a psychiatric
hospitalization depends less on the patient’s
behavior than on the practices of the hospital to
which the patient is admitted or committed.



Chapter I

NYS Law, Regulations, and Policies
Governing Restraint and Seclusion Use

In the mid-1970s, New York State stood ahead
of many other states in its statutory and regula-
tory governance of restraint and seclusion use
by mental hygiene facilities. In 1977, the New
York State Legislature passed one of the first
state statutes governing restraint use (§33.04
MHL), and two years earlier regulations
(14NYCRR §27.7) had been put in place gov-
erning the use of both restraint and seclusion in
mental hygiene facilities, including all state-
operated and state-licensed psychiatric facilities.

Other govemance standards for restraint
and seclusion practices are stated in NY'S Office
of Mental Health policy (“Patient Care/Man-
agement: Restraint and Seclusion,” 1986), but
these standards apply only to state—operated
psychiatriccenters. This Office of Mental Health
policy does not extend to state~licensed psychi-
atric facilities, including the state’s 105 licensed
psychiatric services of general hospitals and its
12 licensed private psychiatric hospitals. Over
the past two decades, as state~operated psychi-
atric centers have been downsized and theirrole
has been narrowed to the provision of interme-
diate and long—term psychiatric care, these state-
licensed facilities have increasingly provided
services to the vast majority of New Yorkers
seeking inpatient psychiatric admissions (75,000
versus 23,000 admissions).

Other national standards governing the use
of restraints and seclusion are stated by the Joint
Commission on Accreditation of Healthcare
Organizations (JCAHO), the largest accredit-
ing organization for hospitals in the United
States. While the Joint Commission has mini-
mal standards for restraint use for general hos-

pitals, its 1993 Mental Health Manual provides
much more detailed standards governing both
restraint and seclusion use in psychiatric facili-
ties. In New York, the Office of Mental Health
has sought Joint Commission accreditation, in
accordance with these more comprehensive stan-
dards, for all of its state psychiatric centers. Joint
Commission accreditation, based on these more
comprehensive standards, is also sought by most
private psychiatric hospitals in New York. Most
general hospitals with psychiatric services are
also accredited by the Joint Commission, but
their surveys are based on the Joint Commis-
sion’s minimal “general hospital” standards for
restraint only.

Together, New York’s mental hygiene stat-
ute andregulations, the Office of Mental Health’s
policy on restraint and seclusion, and the Joint
Commission’s 1993 Mental Health Manualcon-
stitute the primary governance infrastructure for
restraint and seclusion practices of psychiatric
facilities in New York (Figure 3). As discussed
below, this infrastructure is neither consistent,
nor comprehensive — and in some key areas it
offers confusing and conflicting directions to
psychiatric facilities. Most critically, only the
state’s mental hygiene law (which govemns re-
straint only) and the state’s mental hygiene
regulations apply uniformly to all state—operat-
ed and state-licensed psychiatric facilities.

NYS Mental Hygiene Law

In 1977, the New York State Legislature
passed the state’s first statute (§15.04 MHL)
governing the use of mechanical restraints by
state mental hygiene facilities. In 1980, this law



Figure 3
New York State Governance Over
Restraint and Seclusion Use

* instituted 1977
NYS Mental Hygiene  * Governs only restraint use
Law MHL §33.04 * Applies broadly to facilities
operated/licensed by OMH,
OMRDD, OASAS
* Instituted in 1975
NYS Code of Rul % Governs both restraint and
€ gJ Rules seclusion use
and Regulations Part  w ppulies onty to facilities
14, NYCRR §27.7 operated/licensed by OMH
* Omits key standards refer-
enced in mental hygiene law
® Instituted in 1986
® Governs borh restraint and
NYS Office of Mental seclusion
ftire, e n o
Management Re- . ;;:zate tude d:;lsizhmzoen! tets
straint & Seclusion” . 4 .
in state law and regulations,
as well as additional guide-
lines

Joint Commission on

¥ Most recently updated 1993
* Governs both restraint and
seclusion

Accreditation of : .

Hospital Organiza- " Stictly applics only to
tions (Mental Health psychiatric hosp;tals (not
Manual) general hospitals)

-® Many standards less stringent
than provided for in mental
bygiene law or Office of
Mental Health policy

was recodified in MHL§33.04, but with the
exception of a minor language change related to
the immediacy of the physician’s summons sub-
sequent to the emergency application of re-

straint, it has not been amended in the past 18
years.

While this initial statute broadly covers all
mental hygiene facilities in the state, including
settings under the operation or licensure of the
Office of Mental Health, the Office of Mental
Retardation and Developmental Disabilities, and
the Office of Alcoholism and Substance Abuse
Services, it is important to emphasize that this
brief statute governs only the use of mechanical
restraints; itis silent on the use of seclusion. The
statute is also a generic one, with no special
provisions for particularly vulnerable popula-
tions, including children, persons who are men-
tally retarded, persons who are elderly, and
persons who have a medically-compromised
condition. .

Notwithstanding its limitations, however, at
the time of its writing this statute was among the
first legal statements on restraint use with per-
sons with mental disabilities, and to this day,
many of the basic principles articulated in the
statute are the foundation for hospital restraint
and seclusion practices in New York and most of
the nation (Figure 4). These principles are sum-
marized below.

O An important initial section of the law
defines the interventions classified as re-
straints as “the use of an apparatus on a
patient which prevents the free movement
of both arms or legs or which totally
immobilizes such patient, and which the
patient is not able to remove easily.” The
statute also clearly restricts the various
types of “apparatus” which can be used to
restrain patients to “the ‘camisole’ and the
‘full or partial restraining sheet,’ or other
less restrictive restraints as authorized by
the commissioner.”

The statute also includes specific exclusionary language for medical supports, which the Legislature did not

intend to be classified as mechanical restraints. “Nothing in this section shall prevent the use of mechanical
supports necessary to keep an infirm or disabled patient in a safe or comfortable position orto provide stability _
necessary for therapeutic measures such as immobilization of fractures, administration of intravenous or other

medically hecessary procedures.”




Figure 4
Major Provisions of NYS
Mental Hygiene Law

Governing Restraint
(NYS MHL §33.04)

0 Defines restraint asuse of an apparatus which
preveats free movement of both arms or legs
or which rotally immobilizes the patient.

(J Allows restraint use only to prevent patients
from seriously injuring themselves or others
when less restrictive techniques have been
determined to be inappropriate or insuffi-
cient.

(O Requires patient release fromrestraints when
no longer appearing dangerous.

{3 Forbids restraint use for punishment, con-
venience of staff, or as a substitute for pro-
gramming.

(0 Mandates physician personal exams of
patients prior to restraint use, except in
emergency situations.

(J Requires physician orders and documented
- rationales for all restraint use.

03 Sets four-hour maximum time limit on re-
straint orders, except that orders after 9:00
p.m. may be extended to 9:00 a.m. the next
day.

0 Requires that restrained patients “be made
comfortable,” that their safety be monitored
at least every 30 minutes, and that they be
released every two hours, except when asleep.

0 Requires hospital record-keeping of all re-
straint episodes.
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O The statute also lays out clearly the lim-
ited circumstances under which restraints
may be used. “Restraint shall be em-
ployed only when necessary to prevent a
patient from seriously injuring himself
or others.” The statute further clarifies,
“[Restraint] may be applied only if less
restrictive techniques have been clini-
cally determined to be inappropriate or
insufficient to avoid such injury,” and it
adds the specific proscription that re-
straint “may not be employed as punish-
ment, for the convenience of staff, or as
a substitute for treatment programs.”

O The statute adds other provisions gov-
erning written orders for restraints,
which must (1) “be effected only by
written order of a physician after a per-
sonal examination of the patient, except
inanemergency situation,” (2) “set forth
the facts justifying therestraint ... specify
the nature of the restraint and any condi-
tions for maintaining the restraint, [in-
cluding] the time of expiration [of the
orderl.”

O3 Other sections of the statute clarify that
emergency orders of restraint may be
instituted by staff without a physician’s
order, but that in these instances a physi-
cian must be called immediately, the
patient must be under constant supervi-
sion, and if the physician does not arrive
within 30 minutes, further detailed docu-
mentation of the reason for the delay and
the continued need for emergency re-
straint is required. Physicians arriving
more than 30 minutes after an emer-
gencyrestraintare also mandated todocu-
ment the reason for their delay.

O The statute also places a maximum time
limit on restraint orders of four hours,
except that orders imposed after 9:00
p.m. may be extended until 9:00 a.m. the
next day.



O The statute also affirmatively states that
while in restraints patients must be made
comfortable and their safety regularly
monitored. “During the time that a pa-
tient is in restraint, he shall be monitored
to see that his physical needs, comfort,
and safety are properly cared for.”” Spe-
cific monitoring requirements detailed
in statute include: (1) assessing the
patient’s condition at least every 30 min-
utes and documenting this assessment,
and (2) releasing the patient from re-
straints at least every two hours, unless
he/she is asleep.

The state statute also provides for the
timely release from restraints of any pa-
tient who no longer appears dangerous.
“If at any time a patient upon being
released from restraint makes no overt
gestures that would threaten serious harm
or injury to himself or others, restraints
shall not be reimposed and a physician
shall be immediately notified. Restraint
shall not be reimposed in such situation
unless in the physician’s professional
judgment release would be harmful to
the patient or others.”

Othersectionsofthestammspecz)‘jl record
keeping requirements: (1) a full record

of each restraint episode must be main-

tained in the patient’s record, including
the physician’s order, and (2) the director
of a facility must keep and maintain a
record of all restraints.

NYS Mental Hygiene
Regulations

The New York Code of Rules and Regula-
tions’ primaryreference (14 NYCRR, Part 27.1,
27.2,27.7) torestraint and seclusion predated by
two years the state mental hygiene statute per-
taining to restraint (1975), and it has not been
revised. The most obvious difference between
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these regulations and state mental hygiene law
governing restraint is that the regulations cover
both restraint and seclusion use, and they ac-
cordingly provide the state’s first legal defini-
tion for seclusion as “the presence of a patient in
a room alone with closed door which is not
possible for the patient to open from the inside.”
Mental hygiene regulations also add the restric-
tion against the placement of any person who is
mentally retarded in seclusion.

Notwithstanding their broader scope, how-
ever, state mental hygiene regulations omit many
basic practice standards and requirements speci-
fied in mental hygiene law. The regulations
provide a more abbreviated definition of re-
straint than the one established in state mental
hygiene law, as “any apparatus that interferes
with the free movement of the patient and which
the patient is unable to remove easily.” This
regulatory defimition does not make any distinc-
tion between medical supports and restraints,
suggested in state statute, nor does the regula-
tion specify the forms of authorized restraints, or
the need for commissionerapproval of other less
restrictive forms of restraint.

Like state mental hygiene law, the regula-
tions provide a limited justification forthe use of
restraint, “only when absolutely necessary to
protect the patient from injuring himself or her-
self or others,” and they extend this limited
justification to the use of seclusion. State regu-
lations, however, omit arny reference to the man-
dates in mental hygiene law that restraints may
beused only if less restrictive interventions have
been determined to have been clinically inap-
propriate or insufficient and that restraint may
not be used as punishment, for the convenience
of staff, oras asubstitute for treatment programs.

In 1975, New York had no separate Office of
Mental Health but a single Department of
Mental Hygiene which administered all mental
health, mental retardation, alcoholism, and sub-
stance abuse services. Separate Offices of Men-
tal Health, Mental Retardation and Alcohol and




~ Substance Abuse Services were established by
the State Legislature in 1977.

Other provisions in mental hygiene regula-
tions specify that orders for seclusion and re-
straint must be written by a physician, with “the
facts and reasons for [their] use set forth,” and
that they must be rewritten daily. Of note, the
provision for daily orders with regard to re-
straint is in conflict with the four-hour limit for
restraint orders (except overnight), as provided
in state mental hygiene law. The regulations also
specify that all patients shall be released from
restraint every two hours (except when asleep)
and that all patients shall bereleased from seciu-
sion every three hours (except when asleep).

Other important provisions governing the
care, comfort, and monitoring of patients while
in restraint, as specified in mental hygiene law,
are not included in state mental hygiene regula-
tions governing restraint and seclusion use in
mental hygiene faciljties. Additionally, the spe-
cial safeguards governing the emergency appli-
cation of restraints without the presence of a
physician in state mental hygiene law are also
not referenced in mental hygiene regulations.

The only other significant reference to re-
straint and seclusion in state regulations relates
to special review committees of inpatient psy-
chiatric services of general hospitals (14 NYCRR
§580.5) and hospitals for the mentally ill (14
NYCRR, §582.5). Both of these parts require
facilities to establish special review committees,
whichinclude members of the professional clini-
cal staff, for the review of all untoward incidents
and extra risk procedures, which include (but
are not limited to) somatic therapies, experimen-
tal treatment modalities, and restraint and seclu-
sion. According to the regulations, these com-
mittees are to meet as often as necessary, but at
least quarterly, and with regard to extra risk
procedures to “review ongoing practices and
procedures ... and recommend changes in poli-
cies, practices, or procedures as may beindicated.”
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NYS Office of Mental Health
Policy

The NYS Office of Mental Health policy
(“Patient Care/Management: Restraint and Se-
clusion,” PC~701), issued in 1986, is the most
recent and the most comprehensive set of state-
wide governance guidelines over restraint and
seclusion. This policy, however, applies only to
state psychiatric centers and does not govern
practices by psychiatric units of general hospi-
tals or private psychiatric hospitals, which pro-
vide services to over 75,000 individuals annually.

The Office of Mental Health policy does,
however, comprehensively cover the provisions
in state mental hygiene law governing restraint
and universally, as applicable, extends them to
seclusion. In addition, it provides a considerably
more detailed explanation of certain procedural
requirements, like the physician’s personal exam
of the patient, provisions for emergency restraint
and seclusion orders, and the monitoring of pa-
tients while in restraints or seclusion. Most impor-
tant, however, the Office of Mental Health policy
adds several new requirements (Figure 5).

0O The policy explicitly forbids: (1) the use
of “undue force” in the application of
restraints and seclusion, (2) ankle and

- wrist restraints which are not secured at
all four points, and (3) PRN orders for
‘restraint and seclusion.

The policy limits restraint and seclusion
orders to four hours, except from 9:00
p-m to 9:00 a.m., provided that the pa-
tient is asleep most of this period and is
not awake for four continuous hours
during this period.

The policy also places a definite time-
limit of one hour on emergency orders of
restraint and seclusion not made by a
physician, subject to his/her personal
exam of the patient.



O Explicitly forbids: -

patients placed in restraints or seclu-

Figure 5
Extra Safeguards in
NYS Office of Mental
Health Policy

* use of undue force

= PRN orders forrestraint or seclusion

* ankleand wristrestraints not secured
at all four points.

» keeping patients in restraint and
seclusion overnight, except when
patient is asleep most of this period
and not awake for four continuous
hours.

Restricts emergency orders to one-
hour.

Adds comfort, safety, and observa;ion
standards for seclusion rooms.

Mandates medication reviews of

sion.

Mandates staff training in restraint
and seclusion techniques, as well as
relevant state law, regulations, and
policy.

Clearly differentiates definitions for

mechanical supports and mechanical
restraints.

O Thepolicy provides that seclusionrooms

must accommodate “the patient’s physi-
cal and environmental needs” ... and that
“seclusion shall be utilized only if the
rooms or areas allow adequate observa-
tion of the patient by staff.”

3
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O The policy requires that the physician
ordering the restraint or seclusion re-
view the patient’s medication prior to
each restraint and seclusion order and
document this review in the patient’s
record.

0O The policy requires that the head of the
clinical staff assure that all clinical and
direct care staff receive periodic instruc-
tion in the techniques of applying re-
straints and seclusion and in the laws,
regulations, and polices governing the
use of the interventions.

O The Office of Mental Health policy also
includes considerably more detailed defi-
nitions of mechanical supports, as dif-
ferentiated from mechanical restraints.
It defines mechanical supports as both
physical safeguards and medical safe-
guards, and adds the specific provision
that they “shall not be used as a substi-
tute for restraint or seclusion.” The pol-
icy also adds further definitions of both
physical and medical safeguards.

Finally, an additional section of the Office of
Mental Health’s policy significantly expands
the state personnel, beyond the Commissioner
of Mental Health, who may authorize less re-
strictive forms of mechanical restraints. The
policy designates the Office’s Regional Direc-
tors, Deputy Commissioner of Research, and
the Director of the Bureau of Forensic Services
as authorized individuals to approve less re-
strictive forms of restraint than are specified in
the policy for facilities under their responsibil-
ity. The provision qualifies that if the incumbent
in any of these positions is not a physician, a
designated physician, not affiliated with the
state psychiatric facility, “shall review and au-
thorize the use of less restrictive restraint.”

As few individuals in these positions are physicians, this further delegation to other physicians is significant.




Joint Commission Standards

As noted above, the Joint Commission on
Accreditation of Healthcare Organizations has
also issued guidelines for restraint use in its
standards for general hospitals and guidelines
forrestraint and seclusion use inits 1993 Mental
Health Manual. The standards governing gen-
eral hospitals — the single largest inpatient
psychiatric modality in New York in terms of
number of patients served — state only that
hospitals must establish procedures governing
the use of restraints, including the maximum
length of orders, and that the hospital’s quality
improvement plans must incorporate evaluation
of the use of restraints. These standards do not
reference seclusion use. ‘

In its 1993 Mental Health Manual, the Joint
Commission offers much more detailed stan-
dards governing both restraint and seclusion
use. These more comprehensive standards are
used by the Joint Commission in its accredita-
tion reviews of psychiatric hospitals, including

state psychiatric centers and private psychiatric’

hospitals.

The Joint Commission’s 1993 Mental Health
Manual standards echo many (but not all) of the
major provisions in New York’s mental hygiene
law governing restraint — and the Joint Com-
mission also applies all referenced standards
uniformly to seclusion. Joint Commission stan-
dards also include two quality assurance stan-
dards related to restraint and seclusion not men-
tioned elsewhere in state law and regulation.
These standards require that:

O “all uses of seclusion or restraint are
reported daily to the head of the profes-
sional staff or his designee” and that “the
head of the professional staff and/or
designee reviews daily all uses of seclu-
sion orrestraintand investigates unusual
or possibly unwarranted use patterns,”
and that,
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O patientsinrestraint or seclusion be moni-
tored every 15 minutes. as opposed to
every 30 minutes as specified in mental
hygiene law, and that attention be given
during these monitoring checks in offer-
ing patients’ regular meals, and opportu-
nities to bathe, and use the toilet.

Several important provisions of New York’s
mental hygiene law governing restraint or the
Office of Mental Health’s policy governing re-
straint and seclusion in state psychiatric centers,
however, are either not referenced in the Joint
Commission’s standards or they are stated less
stringently (Figure 6).

Figure 6
Omissions and Less
Stringent Provisions of the

. Joint Commission on
Accreditation of Healthcare
Organizations

Allows restraint or seclusion use to pre-
vent disruption of the environment.

Does not require a personal exam of the
patient by a physician.

Allows physicianstoconfirm emergency
orders, with oral orders. (Written orders
required within 24 hours).

Allows seclusion orders to extend for 24
hours.

No mandate that patients be released
every two hours,

No mandate that patients be released
when they no longer appear dangerous.

AN N N NN

No safety standards for seclusion rooms.




O Inaddition to the justification of danger-

ousness to self or others, the Joint
Commission’s standards allow that re-
straint or seclusion may be used “to
prevent serious disruption of the thera-
peutic environment.” There is also no
specific proscription in the Joint
Commission’s standards against using
restraint and seclusion as a substitute for
programming,.

The Joint Commission’s standards re-
quire the physician ordering restraint or
seclusion to conduct a clinical assess-
ment of the patient; but unlike the provi-
sions in state mental hygiene law and
Office of Mental Health policy, there is
no requirement for a personal exam of
the patient or any personal contact with
the patient.

The Joint Commission’s standards also
allow physicians to confirm emergency
orders forrestraint or seclusion with oral
orders which must be made within one
hour of the emergency imposition of the
restraint or seclusion and must be con-
firmed in writing within 24 hours.

The JointCommission’s standards allow
that seclusion and restraint orders may
be written for up to 24 hours, rather than
the 4-hourlimit (exceptovernight) stated
inmental hygienelaw (forrestraint only)
and Office of Mental Health policy.

The Joint Commission’s standards make
no allowance for the mandatory release
of patients from restraints and seclusion
every two or three hours, as provided for
. in state mental hygiene law, regulations
and NYS Office of Mental Health policy.
There is also no specific statement in the
Joint Commission’s standards that pa-
tients must be released fromrestraint and
seclusion promptly when they no longer
appear dangerous to themselves or others.
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O The Joint Commission’s standards also
omit any reference to authorized forms
of mechanical restraints or any standards
for seclusion rooms.

Summary

In summary, New York was ahead of most
other states with the State Legislature’s passage
in 1977 of §15.04 of Mental Hygiene Law
governing the use of restraint with persons who
are mentally disabled in a wide range of mental
health, mental retardation, and alcoholism and
substance abuse treatment settings. Over the
past 18 years, however, this statutory leadership
has not kept pace, and New York's statute gov-
erning restraint now appears out-of-date.

This statuteis silent on seclusion use, as well
as several important provisions for patient moni-
toring and maximum length of emergency or-
ders. The statute has also not been updated to
consider special requirements for restraint or
seclusion use with especially vulnerable popu-
lations, including people who are mentally re-
tarded, the elderly, children, and people who
have serious health conditions.

The state regulations, while affording stan-
dards governing both restraint and seclusion, are
in other respects inadequate, as they fail to
reference many key requirements in the state’s
mental hygiene law. And, although the NYS
Office of Mental Health policy offers the most
comprehensive governance structure forrestraint
and seclusion, it applies to state psychiatric
centers, which now serve only a small minority
of the persons in New York requiring inpatient
psychiatric hospitalization.

Adding to the generally unsatisfactory status
of statc law, regulation, and policy direction
governing restraint and seclusion use in New
York’s psychiatric facilities are the generally
less stringent standards for restraint and seclu-
sion use set forth by the Joint Commission on
Accreditation of Healthcare Organizations in its




1993 Mental Health Manual. To the extent that
New York hospital administrators turn to the
Joint Commission’s standards for guidance in
establishing their internal restraint and seclu-
sion policies, they may accept standards which
are noncompliant with state law or regulations
or the policy standards set by the Office of
Mental Health for its own state psychiatric
centers.
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Psychiatric facilities in New York are largely
left to fend for themselves as they sort through
the inconsistencies and gaps of the state’s mental
hygiene law, regulations, and NYS Office of
Mental Health policy governing restraint and
seclusion use. As shown in Figure 7 (pg. 18 &
19), the inconsistencies and gaps in these gover-
nance documents could potentially confuse even
the most earnest hospital admunistrator.



Figure 7
Inconsistencies in Restraint and Seclusion Guidelines

JCAHO
MHL I4NYCRR OMH MH
Guidelines _ §33.04 §27 Policy Manual

Applicability
0 state psvchiatric centers

o private psychiatrichospitals
|| 0 licensed psychiatric units of general hospitals

0 govemrestraintuse
0 govemseclusionuse

e
&~ < | e
2 Z|
< Z ] e

Definitions

o definesrestraint
o defines seclusion

o distinguishes medical supports from mechanical restraints
o distinguishes "time-out” fromseclusion

o specifies typesof mechanical devices which are permitted
o requires OMH Commissioner approval of restraining devices, not
authorizedin state law

il AL AL
Z Z| Z Z| 2
Z <] Z <4<
2 ZZ 2 <<

Restrictions on Restraint & Seclusion Use

o forbids restraint and seclusionuse as punishment, forconvenience of
staff, or as a substitute for programming

o explicitly forbids use of undue force in the application of restraint &
__seclusion

o allows restraint and seclusion use only to prevent patients from
serioustyinjuring thernselves or others

0 requires that less restrictive techniques be tried and determined to be
inappropriate orinsufficientpriortorestraint or seclusionuse

zl z| zZ| =z =<

z| z| <| =z =z

T T I ™
Z,

o forbids "PRN" (as needed), standing orders for restraint & seclusion

Standards for Orders

0 requires physician orders for all restraint and seclusionuse
o physicians must personallyexamine the patient

o physicians must document rationale for order
0 orders must specify the restraining device

0 emergencyorders (nophysician authorization) are limited to one hour
0 orders are limited to four hours, except (9:00p.m. t09:00a.m.)

o extensionof orders overnight is restricted to patients who are
continuously asleep

<] Z|Zz|ZzZ4|Z2=z
z| zjz z[Z <z <

<| <] <]z < =
z| z|z<|z~jz =<

oorders mustspecify expiration time

! Provision present, but for restraint only.

% JCAHO prescribes all these restrictions on the use of restraint and
seclusion, exceptas a substitute for programming.

3 Provision present for emergency orders only.
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JCAHO
MHI 14NYCRR OMH MH
Guidelines §33.04 §27 Policy Manual
Release of Restrained/Secluded Patiert
o requires that patients be released every two hours, unless asleep N y4 v N
o requires physicianimmediate notification orno reinstatement of
restraintorseclusion if upontwo-hour release the patient makes no N N Yy N
overtgestures threatening seriousharmtoselforothers
o inthe aboveinstances, allows restraint & seclusiontobe reimposed
only if, inthe physician’s professional judgment, release would be N N Y N
harmful to the patientorothers '
Safety & Monitoring Requirements
o patients to be monitored atleast every 30 minutes. N N Y Y
0 patients tobe monitored atleastevery 15 minutes. N N \' Y
o reviews of patients’s medications N N Y N
o safety standards forseclusion rooms N N Y N
v patientaccess tobathroom facilities every two hours N N N Y
o provision of liquids and regular meals N N N Y
o vitalsignsto be checked atleastevery hour N N N N
Special Populations
o prohibits use of seclusion with persons who are mentally retarded N Y N N
o special precautions foruse of restraints & seclusion with children N N N N
o special precautions foruse of restraints & seclusion with the elderly N N N N
o special precautions foruseof restraints & seclusion with persons
with specific medical conditons (e.g., cardiac, respiratory, seizure N N N N
conditions)
Record Keeping Requirements
o records of all restraint & seclusionuse N Y Y Y
o documentationof attempts to use lessrestrictive altematives N N N N
o documentationof physician’s personalexamof patient N N Y N
o documentation of regularmonitoring checks N N v v
o documentation of any patient injury N N N N
o documentation of patient release every twohours N N N N
o documentation of bathroomopportunities N N N Y
o documentationof regularmeals, liquids N N N Y
Quality Assurance Requirements
o quality assurance monitoring of restraint & seclusion use N N 1 Y
o clinical review of patients frequently restrained or secluded N N N N
o staff training in restraint & seclusion standards N N Y Y
0 “hands-on” stafftraining in application of restraint N N v N
o head of professional staff ordesignee to review daily alluse of N N Y Y
restraint & seclusion
! Provision present, but forrestraintonly.
4 Regulation requires patients release from seclusion every three hours,
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Chapter IV
Internal Policies of NYS Psychiatric
Facilities Governing Restraint
and Seclusion

In addition to the provisions in state mental
hygiene law and regulations and Office of Men-
tal Health policy, state psychiatric centers and
gereral hospitals with certified inpatient psychi-
atric services in New York are also required by
the NYS Office of Mental Health to develop
internal policies governing restraint and seclu-
sion use. The Commission reviewed these inter-
nal policies focusing on two basic questions:

(1) To what extent are the internal policies of
New York's psychiatric facilities consis-
tent with the specific provisions of state
mental hygiene law and regulations gov-
erning restraint and seclusion use?

(2) Towhat extent have psychiatric facilities
independently compensated for the in-
consistencies and gaps in the mental
hygiene law and regulationsinformulat-
ing comprehensive internal policies gov-
erning restraint and seclusion practices?

Methods

The Commission obtained internal policies
governing restraint and seclusion practices, as
well as related staff training and quality assur-
ance protocols and reports, from 24 of the 25
state psychiatric centers* and 101 of the 105
general hospitals in the state. The Commission

reviewed these documents relying on a struc-
tured content analysis protocol, based on two
sets of standards (Figure 8).

One set of standards, labelled “basic stan-
dards,” included 12 principles for the use of
restraint and seclusion, which are reinforced in
mental hygiene law and/orregulations. The two
literal exceptions to this general rule were basic
standards relating to monitoring patient’s con-
ditions by taking vital signs and staff training
requirements in facility policies governing re-
straint and seclusion. Although not explicitly
stated in state mental hygiene law or regula-
tions, it appeared these provisions were implicit
intheintentof these legal standards. Some of the
basic standards were also stated in Office of
Mental Health policies for state psychiatric cen-
ters, as well as the standards of the Joint Com-
mission on Accreditation of Healthcare
Organizations.

The second set of standards, labelled “en-
hanced standards,” included 13 guidelines that
go beyond what is explicitly required in state
mental hygiene law and regulations. Identifica-
tion of the “enhanced” standards was a subjec-
tive process, which reflected the Commission
staff’sreview of many facilities’ policies, its site
visits over the years to dozens of inpatient

¢ One state psychiatric center, Central Islip Psychiatric Center, which primarily serves elderly patients, was
excluded from the analysis as it reported that it used neither restraint nor sechusion. This facility does, however,
use mechanical “supports” — or restraining devices which it defines as necessary medical or physical
safeguards — with a significant minority of its patients.
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Figure 8

Review Standards for Restraint
and Seclusion Policies

12 Basic Standards

Restraint and seclusion may only be used to
prevent harm to self or others.

Prior to restraint and seclusion use patient
must be examined by a physician.

Rationale for restraint/seclusion use must be
documented in the record.

Less restrictive interventions must be tried
prior to use of restraint and seclusion.

Restraint orders limited to 4-hours.
Seclusion orders limited to 24 hours.

While restrained or secluded, patient must
be checked every 30 minutes.

While restrained or secluded, patient must
be released every two hours.

While restrained or secluded, vital signs
must be taken.

While restrained or secluded, patient must
be offered fluids.

Data reports on restraint and seclusion use.

Staff must be trained in restraint and
seclusion policies.

Q

13 Enhanced Standards

Two-hour limit on restraint orders.
Two-hour limit on seclusion orders.
Explicit definitions distinguish mechanical
restraints from medical/mechanical sup-
ports.

Mandated staff training in crisis interven-
ton,

Mandated staff training in applying restrain-
ing devices. .

Medication review required prior to nse
of restraint or seclusion.

Treatment plan review required after each
restraint and seclusion episode.

Special authorization of clinical director
required for restraint/seclusion episodes
longer than 24 hours.

Special reviews by clinical team required
when an individnal experiences “repeat”
restraint and seclusion episodes.

Physician must meet with patient while he/
she is restrained/secluded.

Staff must discuss restraint/seclusion
episode with the patient.

Staff must inform involved family of re-
straint/seclusion episodes as authorized by
patient.

Quality assurance process includes patient
feedback on use of restraint and seclusion,




psychiatric units, and its interviews with many
individuals who had been patients in these set-
tings. Approximately half of the enhanced stan-
dards are referenced in the Office of Mental
Health's policy governing state—operated psy-
chiatric centers. These 13 standards could be
classified into three categories:

(1) Standards related to enhanced “risk”
management which focused on curtail-
ing the time limits forrestraint and seclu-
sion orders (beyond the established
4 hours for restraint and 24 hours for
seclusion), a clear definition which dis-
tinguishes medical supports from re-
straints, and added standards for staff
training in crisis intervention and hands-
on training in applying restraint devices.

(2) Standards related to treatment enhance-
ments which required clinical staff to
provide treatmentplan reviews and medi-
cation reviews after each restraint or
seclusion episode, or which required
“special reviews” by the clinical team
when anindividual experienced “repeat”
restraint and seclusion episodes; and

(3) Patient empowerment standards which
added specificrequirements for psychia-
trists (or physicians ordering the inter-
vention) to meet with the patient while
he/she was in restraint or seclusion, for
ward staff to meet with the patient after-
wards to discuss the incident, for hospi-
tal staff to inform families involved in a
patient’s treatment when and why re-
straint or seclusion was used, and for
quality assurance staff to include the
feedback of patients who had been re-
strained and secluded in their oversight
of the hospital’s use of the interventions.

- Basic Standards

Most facilities’ internal policies scored well
on the 12 basic standards. Of a possible total
score of 12 (with one point for each standard),
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the 125 reporting facilities had a mean score of
9.8 and a median score of 10. At least 90% of the
facilities had incorporated 7 of the 12 basic
standards in their policies (Figure 9).

Several key basic standards were not, how-
ever, stated in the policies of a significant minor-
ity of the psychiatric facilities.

O Eighteen percent (18%) of the facilities’
policies failed to state, in accordance
with NYS mental hygiene law and regu-
lation, that restraint and seclusion were
only to be used to prevent patients from
seriously harming themselves or others
and that these interventions were only to
be used after other less restrictive inter-
ventions had been tried and failed.

More than one-fourth of the facilities’
policies failed to reference two impor-
tant patient care and monitoring guide-
lines: periodically taking the patient’s
vital signs (26%) and periodically offer-
ing the patient fluids (39%).

There was also no reference in the poli-
cies or other documentation submitted
by 40% of the facilities that all staff were
required to receive training in the facili-
ties’ restraint and seclusion policies.

- Enhanced Standards

The internal policies of the psychiatric fa-
cilities were far less likely to incorporate many
of the 13 “enhanced” standards (Figure 10). Of
a total possible score of 13 (one point for each
standard), the mean and median score among the
125 facilities was 3.0. Thirty~nine (39) of the
12S reporting facilities’ policies (31%)included
2 or fewer of the 13 enhanced standards.

It appeared that psychiatric facilities, while
generally diligent in developing internal poli-
cies governing restraint and seclusion, largely
restricted their guidelines to those incorporated
in state laws and regulations. General hospitals,
in particular, were unlikely to take advantage of



Figure 9
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the opportunity of developing internal policies
to ensure enhanced safeguards and patient pro-
tections in the use of restraint and seclusion.

The psychiatric facilities’ policies were most
likely to include enhanced standards related to
the presence of a clear distinguishing definition
for medical supports (versus mechanical re-
straints) (62%) and added staff training require-
ments, including requirements for hands—on
training in the application of mechanical re-
straints (49%) and in crisis intervention (43%).
The psychiatric facilities were less likely to have
incorporated enhanced standards related to spe-
cial reviews and reconsideration of a patient’s
treatment based on the need for the use of
restraints or seclusion. Only 34% of the facili-
ties” policies mandated medication reviews for
patients prior to or after the administration of
restraints and seclusion, and only 9% of the

~ facilities’ policies required treatment plan re-

views for patients after episodes of restraint and
seclusion.

Many fewer of the facilities’ policies re-
quired that staff spend time with patients while
they were in restraint or seclusion, with policies
of only 5 of the 125 facilities (4%) requiring that
the physician ordering the restraint or seclusion
meet with the patient at some point during the
patient’s confinement. Additionally, only 16%
of the facilities had incorporated in their policies
some commentary that involved family mem-
bers should be notified when and why restraint
or seclusion was used. Perhaps most notewor-
thy, only 3 of the 101 general hospitals’ policies
and none of the 24 state centers’ policies re-
quired patient and former patient feedback in
quality assurance activities related to restraint
and seclusion.

State Psychiatric Centers’ versus
Community Hospitals’ Policies
The analysis alsoindicated that internal poli-

cies of state—operated psychiatric centers, gov-
emed by the more stringent and comprehensive



Figure 10
Percent of NYS
Psychiatric Facilities’ Restraint
and Seclusion Policies Refer-
encing “Enhanced” Safeguards
(N =125)

3 Clearly stated distinguishing definitions for
mechanical restraint versus mechanical

support 62%

00 Mandated staff training in applying 49%
mechanical restraints

1 Mandated staff training in crisis 43%
intervention :

O Two-hour time limits on restraint and 39%
seclusion orders*

0O Staff must discuss restraint/seclusion 38%
episode with patient ‘

o Reviews'by clinical team required 3%
subsequent to repeat restraint/seclusion
episodes

{J Medication reviews required prior to 34%
restraint/seclusion

O Special authorization required for
restraint/seclusion episodes >24 hours 34%

0O With patient’s authority, staff must notify  16%
involved family of restraint/seclusion use

O Treatment team reviews required after 9%
use of restraint/seclusion
O Staff must spend some time with the 4%

patient while he/she is in restraint/seclusion

0 Quality Assurance process must include 2%
patient feedback on restraint/seclusion use

*These were rwo separate enhanced indicators.
Coincidentally, 39% of the facilities’ policies
referenced each indicator,

NYS Office of Mental Health restraint and
seclusion policy, were more comprehensive
than the policies of psychiatric services of gen-
eral hospitals, which are not governed by these
Office of Mental Health policies.

The analysis found that state-operated psy-
chiatric centers’ policies were significantly more
likely than policies of psychiatric services of
general hospitals to have mentioned one of the
12 basic standards — mandated staff training in
their restraint and seclusion policies (83% ver-
sus 55%,X*=6.74,df = 1,p < .01) — and 6 of
the 13 enhanced standards (Figure 11). Of these
six enhanced standards, the first four listed
below are mandated in the NYS Office of
Mental Health’s restraint and seclusion policy.

O The clinical director (supervisor) must
give written authorization for any re-
straint or seclusion order for longer than
24 hours (79% versus 23%, X* = 27.64,
df=1,p<.01).

O The physician mustreview the patient’s
medications prior to each episode of
restraint (88% versus 21%, X? = 38.68,
df=1,p<.0D).

O All staff who have direct patient contact
must complete hands-on training in how
to use mechanical restraints (79% ver-
sus 42%, X* = 1096, df = 1, p < .01).

O The clinical team or clinical director
must initiate a review when a patient
experiences multiple restraint and se-
clusion episodes (79% versus 27%, X*=
2292,df =1, p < .01).

O Definitions in the policy clearly distin-
guish medical supports from mechani-
cal restraints (88% versus 56%, X* =
7.98,df=1, p<.01).

O The use of restraint and seclusion must
trigger a treatment plan review for the
patient (21% versus 6%, X*=5.36, df =
1, p<.05).



Figure 11
Restraint and Seclusion Policy Standards
by Type of Facility
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In contrast, general hospitals’ policies sig-
nificantly outperformed state psychiatric cen-
ters’ policies on none of the basic standards and
only one enhanced standard: staff must meet and
talk with the patient after the restraint or seclu-
sionepisode (43% versus 21%, X>=3.87,df =1,
p < .05).

Analysis also revealed that state psychiatric
centers’ policies received significantly higher
total comprehensiveness scores than those of
general hospitals (t=6.54,df =123, p<.01). The
mean total score for state psychiatric centers of
17.1 (out of a total possible score of 25) was
approximately 30% higher than the mean total
score of 13.2 for general hospitals.

Policies and Practices

The Commission also took an additional

step to examine the crosswalk between psychi-
atric facilities” restraint and seclusion policies

and their practices. We sought to determine
whether the comprehensiveness of a facility’s
policies was associated significantly with its
actual use of restraint and seclusion. As more
comprehensively discussedin the Commission’s
report, Restraint and Seclusion Practicesin NYS
Psychiatric Facilities, rates of restraint and se-
clusion usage vary widely both among New
York’s state—operated psychiatric centers and its
state—certified psychiatric services in general
hospitals. The Commission had hypothesized
that psychiatric services of general hospitals and
state psychiatric centers whose policies more
effectively incorporated the assessed basic and
enhanced standards may have lower restraint
and seclusion use.

This hypothesis, however, was not sustained;
no significant relationship was found between
the comprehensiveness of facilities’ policies
and their usage measures for restraint and seclu-




sion. The hypothesis was not sustained when all
125 facilities studied were analyzed as a group
or when state psychiatric centers and psychiat-
ric services of general hospitals were analyzed
separately. The hypothesis was also not sus-
tained when facilities which were high users of

restraint and seclusion were isolated and com-
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pared with other facilities. There simply ap-
peared to be no significantrelationship (positive
or negative) between the comprehensiveness of
facilities’ internal restraint and seclusion poli-

cies and the frequency of the facilities’ use of
these interventions.



Chapter V
Conclusions and Recommendations

As reflected in this report, New York’s gover-
nance structure for restraint and seclusion offers
both contradictory and incomplete guidance to
psychiatric facilities regarding the use of these
very restrictive and potentially hazardous inter-
ventions. Simultaneously, although psychiatric
facilities, in compliance with state regulations
and Joint Commission on Accreditation of
Healthcare Organization standards, have devel-
oped intemnal policies governing restraint and
seclusion, these policies do not compensate for
the weaknesses in state law, regulation, and
policy. These internal policies, while usually
inclusive of the basic principles in state law and
regulations governing these interventions, have
not, as a general rule, established enhanced
clinical quality assurance safeguards.

Faced with confusing and contradictory di-
rectives, administrators and clinicians in inpa-
tient psychiatric facilities have largely charted
their own policy course, with little oversight or
correction, for the management of restraint and
seclusion use. In a minority of cases, facilities’
internal policies have not even addressed the
major principles articulated in New York mental
hygiene law and regulation and affirmed in
federal court decisions and by other state legis-
latures. There is currently no regular review of
the adequacy of these internal policies by the
NYS Office of Mental Health, especially for the
nonstate-operated facilities.

Recommendation for Statutory
and Regulatory Reform

It would be naive of the Commission to
suggest that reform of state law and regulations
alone would spur more effective and appropriate
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restraint and seclusion practices by psychiatric
facilities. Data collected by the Commission
suggest, in fact, that the comprehensiveness of
facilities” internal restraint and seclusion poli-
cies has little, if any, impact on the actual use of
these interventions. Clearly, statutory and regu-
latory reforms could, however, only set a frame-
work for more appropriate and accountable prac-
tices when these interventions are used. The
implementation of the new standards by consci-
entious facility administrators and clinicians, as
well as tratned direct care staff on inpatient units,
will be essential to any real reform in practices.

Just as clearly, real reform in restraint and
seclusion practices in New York’s psychiatric
facilities will require more diligent monitoring
of these practices and their compliance with
statutory and regulatory standards by psychiat-
ric facilities themselves and the Office of Mental
Health. The inclusion of former patients’ per-
spectives of their experiences while being re-
strained or secluded will be critical in these
monitoring activities. Psychiatric facility ad-
ministrators and clinicians responding to the
Commission’s earlier reports of its restraint and
seclusion research have indicated substantial
interest in more enhanced monitoring of the use
of these interventions. Recipient advocacy
groups have also offered their suggestions and
assistance, as facilities move forward in this
direction. Thus, it seems to be especially timely
for New York to undertake a thorough review
and revision of the state’s mental hygiene law
and regulations governing restraint and seclu-
sion, providing acommon point of departure for
all psychiatric facilities as they seek to ensure
better protection and safety for their patients
related to restraint and seclusion yse.



Figure 12
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Stronger Governance Required
to Address Widely Variant
Practices

As noted in the Commission’s report, Re-
straint and Seclusion Practices in NYS Psychi-
atric Facilities (September 1994), there is ample
evidence that psychiatric facilities in New York
use different operational standards in deciding
the appropriate indications for the use of re-
straint and seclusion — and that use of these
variable standards has had a dramatic impact on
restraint and seclusion usage among these facil-
ities. At most of New York’s psychiatric facili-
ties these interventions are rarely if ever used. At
haif of these facilities, one’s chances as a patient
to be subjected to restraints or seclusion during
a hospitalization was less than 1 or 2 in 100
(Figure 12).
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In contrast, at ope-fifth (20%) of the 125
psychiatric facilities studied, one in every ten
patients admitted were subjected to restraint or
seclusion. And, at nearly one-third (31%) of the
facilities, 40 or more orders for restraint and
seclusion were written monthly per 100 patients
in the average daily census; at 9% of the facili-
ties, 100 or more orders were written monthly
per 100 patients in the average daily census
(Figure 13).

After substantial examination of these data,
the Commission was compelled to conclude —
much like other researchers trying to explain
wide variations in restraint and seclusion use —
that these variations could not be associated with
differences in the characteristics and needs of
the patients served. Instead, it appeared that
most of the variation in restraint and seclusion
usage could be traced to varying administrative




expectations and practices on inpatient psychi-
atric units, as well as differences in clinical
“interpretations” of the indications and
contraindications forrestraint and seclusionuse.

Such variations in practices may be tolerable
in other areas of clinical practice. However,
there is consistent recognition both in state law
and in judicial opinions that the use of restraints
and seclusion represent an infringement of an
individual’s liberty interests and that these inter-
ventions, thereby, can be applied only in nar-
rowly defined circumstances which are likely to
present serious harm to the individual or others.

Additionally, as amply demonstrated by the
Commission’s own death investigations and
other complaint advocacy work, staff applica-
tion of restraints or placement of patients in
seclusion present very real physical risks of
harm to the patient and staff. Each year over the
past decade, use of restraints and seclusion has

been associated with, at least temporarily. with
the death of approximately 10 individuals in
mental hygiene facilities. Use of restraint and
seclusion is also the most common concurrent
circumstance in allegations of institutional child
abuse brought to the Commission's attention,
and it is also associated with a large percentage
of adult patient complaints to the Commission
about their hospital stays.

Listening to the Consumer

The Commission report, Voices From the
Front Line: The Psychiatric Patient’s Perspec-
tive of Restraint and Seclusion Use, further
confirms that almost all individuals subjected to
restraints or seclusion in New York’s psychiatric
facilities have at least one complaint about its
use. Inthis report, the Commission discusses the
comments of over 1,000 former patients of
psychiatric facilities about their care and treat-
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ment in the hospital and specifically about their
experiences with restraint or seclusion. Of the
560 individuals responding to the survey who
had been subjected to restraints and seclusion,
94% had at least one complaint about its use.

‘There was also a strong correlation between
the respondents’ general dissatisfaction with
psychiatric hospitalizations and their “treatment”
with restraints and seclusion. It seemed that
“treatment” with restraints and seclusion was an
experience that most individuals remembered
negatively, and that for many individuals the
experience also adversely influenced their over-
all recollections of their hospitalization.

These findings suggest that, aside from the
physical dangers of restraint and seclusion use,
these interventions may be an additional emo-
tional hardship on patients, leaving them with
less positive views overall toward their hospital-
ization and its benefits. Although difficult to
measure, the likely influence of these negative
perspectives for individuals’ future acceptance
of needed inpatient psychiatric care or their
receptivity to discharge planning recommenda-
tions made by hospital staff is apparent.

Recommendations

In short, the Commission believes that the
widely variable restraint and seclusion practices
of New York's psychiatric facilities, as well as
the perspectives of most individuals who have
been subjected to these interventions in New
York psychiatric facilities that they have been
treated poorly, lend strong support for the Leg-
islature’s reconsideration and reform of mental
hygiene law governing restraint and seclusion.

In 1977, the New York State Legislature
passed one of the first state statutes governing
restraint in the nation. In its time this statute set
basic standards for statutory governance of re-
straint use with persons who are mentally dis-
abled. Today, almost 20 years later, it is impor-
tant for the New York State Legislature to take
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this step again, upgrading and enhancing the
standards and safeguards around restraint and
seclusion use.

The Commission, therefore, recommends
that the State Legislature revise and augment
current mental hygiene law governing restraint
and seclusion use in psychiatric facilities.

In this endeavor, there are a number of
principles which should guide the Legislature in
universally ensuring that the use of these restric-
tive, and at times dangerous, interventions is an
option of last resort, safely carried out, and
vigorously monitored. These principles, pre-
sented in the Appendix, reflect the best practices
of some facilities in New York State and provi-
sions drawn from existing laws, regulations,
accreditation standards and policies.

The goal of statutory reform should be to
establish a cohesive governance structure over
the use of restraint and seclusion which:

O provides uniform protection for patients
related to restraint and seclusion use in
all inpatient psychiatric facilities;

provides comprehensive safeguards gov-

erning the use of bothrestraint and seclu-
sion;

assures that critical expectations for pa-
tient safety, well-being and protection
from harm while being restrained or se-
cluded are clarified and consistently
monitored;

assures special protections in restraint
and seclusion use with vulnerable popu-
lations including the elderly, children,
persons who are mentally retarded, and
persons with serious medical conditions;

requires sufficient documentation of the
practices followed and their justification
to provide an accurate and accountable
record of a facility’s restraint and seclu-
sion practices; and




Appendix

Guiding Principles for the Use of
Restraint and Seclusion




Guiding Principles for the Use of
Restraint and Seclusion

m Comprehensive safeguards should govern the use of restraint or seclusion.

o

0

aaao

Qa

Restraint and seclusion should be explicitly defined and definitions should differen-
tiate mechanical restraints from medical supports, and seclusion from time out.
Restraint or seclusion should only be used to prevent patients from seriously harming
themselves or others. Restraint and seclusion should not be used as punishment, for the
convenience of staff, oras a substitute for programming. Lessrestrictiveinterventions
must be tried prior to the use of restraint or seclusion.

No patient should be placed in restraint and seclusion simultaneously.

Undue force should not be used in the application of restraint or seclusion.

Prior to restraint or seclusion use, the patient must be personally examined by a
physician.

Restraint or seclusion orders should be limited to two hours.

Emergency application of restraint or seclusion should not exceed one hour without
a physician’s order.

There should be an explicit prohibition against using standing PRN orders forrestraint
or seclusion.

A physician’s order for restraint or seclusion should specify the rationale for the order,
the type of restraining device, the initiation and expiration time of the order, and
directives to staff on special monitoring activities deemed necessary by the physician
in view of the patient’s condition.

The extension of orders overnight should be restricted to patients who are continually
asleep.

A review of the patient’s medication should occur prior to the use of restraint or
seclusion.

B Theuse of restraint or seclusion assures that critical expectations for patient safety, well-being
and protection from harm while being restrained or secluded are clarified and consistently
monitored. "

0

0

0

0

While in restraint or seclusion patients must be released every two hours and the
intervention should not be reimposed unless there is a renewed indication of need.
Patients should be assessed for their general comfort and condition every 15 minutes
while in restraint or seclusion.

While in restraint or seclusion, patients’ vital signs should be taken every hour, or more
frequently as ordered by physician.

Patients should have access to a bathroom at least every two hours while in restraint
or seclusion.



O Patients should be offered appropriate meals at regular mealtimes and offered drinking
water every hour while in restraint or seclusion.

O Restraining devices should be in good repair and appropriate to the size of the
individual. '

O Seclusionrooms should meetexplicit standards for environmental safety and patients’
comfort needs. Emergency medical equipment should be available and staff trained in
its use. '

O The physician ordering the restraint or seclusion (or his/ber designee) should discuss
the restraint or seclusion episode with the patient subsequent to his/her release and
document this discussion in the patient’s record.

O The patient’s treatment plan and circumstances leading to an incident of restraint or
seclusion should be reviewed after each restraint or seclusion episode to determine
whether any modifications in treatmentare necessary to provide the patient appropriate
and necessary care.

B The use of restraint or seclusion assures special protections with vulnerable populations
including the elderly, children, persons who are mentally retarded, and persons with serious
medical conditions. : :

O Seclusion should be prohibited with persons who are mentally retarded and with
children under the age of 13.

O Restraint or seclusion orders for vulnerable populations should be restricted to one
hour. :

O Physicians should monitor persons with cardio-respiratory problems or other serious
medical conditions who are in restraint or seclusion at least every hour.

B The use of restraint or seclusion i‘equires sufficient documentation of the practices followed
and their justification to provide an accurate and accountable record of a facility’s restraint
or seclusion practices. ‘

O The specific rationale for the use of restraint or seclusion must be documented in the
patient’s record. | o

O The nature and findings of the physician’s personal examination of the patient for any
initial or reorder of restraint or seclusion should be documented in the patient’s record.

O Record documentation should be required of the less restrictive interventions which
were tried prior to the use of restraint or seclusion and/or the clinical justification that
use of less restrictive interventions was not appropriate. : 3

O A description of the 15 minute assessments of the patient’s condition and the result
of all other monitoring activities ordered while in restraint or seclusion should be
documented in the patient’s record.




M The use of restraint or seclusion builds in comprehensive quality assurance oversight by
inpatient psychiatric facilities themselves and the NYS Office of Mental Health of restraint
or seclusion practices.

O All psychiatric facilities should have aquality assurance monitoring planrelated to the
use of restraint or seclusion, which includes provisions for at least Quarterly senior
management team reviews of restraint or seclusion use and patient feedback on the use
of restraint or seclusion.

O Staff training should be mandated in restraint or seclusion policies and regulations, in
crisis intervention and in applying restraining devices. ‘

O Special authorization by the clinical director should be required when a patient’s
restraint or seclusion episodes exceed 24 hours.

O A special treatment review should be conducted by the clinical director of those
patients who require restraint or seclusion more than once a week.

O The Office of Mental Health should monitor restraint and/or seclusion use at all state-
operated and licensed psychiatric facilities and publish restraint and/or seclusion usage
rates of all such facilities at least every two years.
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