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Preface

pproximately $745 million was spent in

New York State in 1986 for outpatient
mental health programs operated by general
hospitals, State psychiatric centers, and pri-
vate agencies in the community.” As a matter
of public policy, the Office of Mental Health
largely relies on not-for-profit corporations to
operate the majority of outpatient programs,
believing that the absence of the profit motive
will allow agencies to devote their full atten-
tion to quality services for the clients, and that
proper decisions will be made concerning the
efficient use of scarce public funds. Pursuant
to law, accountability for this system is among
the fiduciary responsibilities of the officers
and boards of directors of these agencies,
through a requirement for independent finan-
cial audits and thereview of such audits by the
board and State authorities, and by the State’s
licensing and regulatory oversight of these
programs, including its determination of the
licensee’s “character and competence.”

However, if a not-for-profit agency
chooses not to police itself, and is not strongly
guided from within by appropriate values,
there is reason to believe that the regulatory
system is an unreliable check on its perfor-
mance because of the following;:

e While we expect not-for-profit corpora-
tions to be efficient in directing the expen-
diture of public funds for client needs,
there is virtually no scrutiny by State li-
censing and funding agencies of how
money is actually spent by the not-for-
profit agencies. Although annual indepen-

dent audits of financial conditions are re-
quired, there is little assurance that certi-
fied public accountants are truly indepen-
dent, that they apply generally accepted
auditing standards, or that they ensure
that all pertinent information on corporate
finances, such as related-party transac-
tions, is disclosed on their financial state-
ments.

While it is intended that not-for-profit cor-
porations willmake prudentjudgments on
the expenditure of public funds, there is
little examination of the character and
competence of program operators who
have been known to engage in self-dealing
with family-owned realty corporations, al-
though such dealings can effectively con-
vert a not-for-profit corporation into a
profit-making enterprise.

While there is a clear intent that not-for-
profit corporations will not pay excessive
salaries, there are actually no limits under
the State’s fee-for-service approach on sal-
aries or perquisites for officers and em-
ployees, and little scrutiny of agencies’ ac-
tual practices. A not-for-profit agency,
largely supported by government subsi-
dies, can award its top executives compen-
sation packages far in excess of the prevail-
ing compensation provided by compara-
ble public and not-for-profit providers
with no adverse consequence.

While agency boards of directors are sup-
posed to play a critical role in ensuring that
a not-for-profit agency is faithful to its cor-

1 Outpatient Mental Health Services, NYS Commission on Quality of Care for the Mentally Disabled,

July 1989.



porate charter, there is very little actual
oversight to ensure that such boards com-
ply with their fiduciary obligations. In ad-
dition, many boards have insufficient un-
derstanding of or ignore their powers and
duties, or are tainted by conflicts of inter-
est.

The case of New York Psychotherapy and
Counseling Center (NYPCC) illustrates this
pattern of conduct at a community mental
health facility, which was designed to be, both
by law and in fact, a not-for-profit corporation
serving the mentally ill. Many of the profit-
making behaviors in question appear to be at
odds with the public-minded, conflict-free,
unselfish motivation expected of a not-for-
profit corporation.

This report looks at how an agency has
taken full advantage of omission, ambiguity,
and loopholes in the State’s system of regula-
tion to bring its executives income and com-
pensation above the benefits that might
reasonably be considered an appropriate use
of public funds. It also illustrates how
weaknesses in the regulatory structure and
practice make it possible for providers to mis-
use the system through questionable Medic-
aid billing practices, and through the
operatlon of programs without proper licens-
ing by the State—all with impunity.

The Office of Mental Health response to
the Commission’s draft report, which is ap-
pended, indicates OMH will follow-up on our
findings with the Attorney General regarding
the violations of the Not-for-Profit Corpora-
tion Law, and with the Department of Social

Services on NYPCC's Medicaid billing prac-
tices.

The Commission also afforded NYPCC
the opportunity to review and comment upon
an earlier draft of the report. The agency sub-
mitted an extensive response and thereafter
its senior executives and outside counsel met
with the Commission staff. Subsequently,
NYPCC filed a supplemental response. As a
result of this exchange of information, revi-
sions were made in the draft report. Where
major disputes remain, they are noted in the
body of the report. The full responses of
NYPCC are on file at the Commission and are
available for review upon request.

This report reflects the unanimous opinion
of the members of the Commission.
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Infroduction

Bassis for Commission’s
Review

The review of the financial operations
of the New York Psychotherapy and
Counseling Center (NYPCC) was con-
ducted, pursuant to the Commission’s
mandate under Article 45 of the Mental
Hygiene Law, to examine the efficiency,
effectiveness, and economy of mental hy-
giene programs, and pursuant to Chapter
50 of the Laws of 1987, which appropri-
ated funds to the Commission to perform
financial reviews of facilities participat-
ing in the Medicaid program.

The Commission was aware from the
State’s Medicaid Management Informa-
tion System (MMIS) that NYPCC was
consxdered to be a high cost growth
agency. 2 The focus of the review was to
profile and understand the agency’s ser-
vice, billing, and expenditure practices,
and to determine the adequacy of the Of-
fice of Mental Health’s (OMH) regulatory
rate-setting process by studying how
Medicaid funds (which constituted about
95 percent of the agency’s revenues) were
being spent.

Scope of Commission’s
Review

The Commission conducted a finan-
cial review of the various books and re-
cords of NYPCC and its related real estate

entities, 220-05 Jamaica Avenue Associ-
ates and 220-05 Jamaica Avenue Realty
Corporation, generally for the period Jan-
uary 1, 1983 to December 31, 1987.

The Commission reviewed NYPCC
revenue collections under the Medicaid
program for services provided during
1986 and 1987 in clinic treatment pro-
grams located at several adult homes. A
total of 382 claims for clinic services was
randomly selected and traced to support-
ing documentation.

Throughout the course of this survey,
the officers of NYPCC were responsive to
requests for information, and readily
made available for review the books and
records of the agency as well as those of a
limited partnership which acquired,
leased, and eventually sold properties to
NYPCC. The agency’s board and officers
also provided supplemental information
on our findings to help assure the accu-
racy of this report.

Corporate Background

New York Psychotherapy and Coun-
seling Center, located at 220-05 Jamaica
Avenue, Queens Village, New York, was
incorporated as a not-for-profit agency
on January 21, 1974. The purposes of the
corporation, as stated in its charter, are to
provide outpatient psychiatric, psycho-
therapy, and counseling services to indi-
viduals who have mental or emotional
disorders, and financial support for sci-

2 In 1986, NYPCC received more Medicaid revenue for OMH clinic services than any other

privately operated clinic in the State.



entific, educational, and charitable pur-
poses.

To achieve its goals, NYPCC operates
psychiatric clinics and outpatient mental
health programs from six locations in
Queens and Brooklyn for persons resid-
ing at adult homes or in the community,
as follows:

e Leben Home for Adults, 80-20 45th
Avenue, Elmhurst, New York;

e Sanford Home for Adults, 140-40 San-
ford Avenue, Flushing, New York;

e Surf Manor Home for Adults, 2316
Surf Avenue, Brooklyn, New York;

e Drew Street Clinic, 796H Drew Street,
Brooklyn, New York;

e Continuing Treatment Program and
Administrative Offices, 220-05 Ja-
maica Avenue, Queens Village, New
York;

e East New York Continuing Treatment
Program, 394 Hendrix Street, Brook-
lyn, New York.

The three adult homes, above, have a
large concentration of mentally ill resi-
dents. In early 1987, 562 beds, or 80 per-
cent, of the total 701 beds in these homes
were occupied by mentally ill residents.

The president of the board of directors
informed the Commission that the board
passes on all of the major decisions con-
cerning the overall operation of NYPCC.
It sets salary levels of the senior executive
staff and makes decisions on whether to
rent or purchase property. The Commis-
sion was told that the board had not del-
egated its authority to the agency’s senior

executives. To the extent that the deci-
sions of the board were not recorded, the
president admitted that the board was
guilty of keeping sparse minutes.

The executive director of NYPCC is
Rabbi Isidore Klein. Rabbi Klein’s son,
Elliott Klein, serves as NYPCC's assistant
executive director. Its two medical co-di-
rectors are Jack Schnee, M.D., and Harold
Finn, M.D.

Leases and Transactions
with Related Parties

NYPCC leases space in the three adult
homes to provide program services at
these sites. The agreements provide for
rental amounts, which are to be increased
in the same percentage amount as any
increase in the Medicaid rate for individ-
ual psychotherapy. The rents paid in 1987
to the Leben, Sanford, and Surf Manor
Adult Homes were $22,200, $14,874, and
$12,320, respectively. The Drew Street
Clinic was leased in 1987 for $21,600 from
the Baptist Medical Center of New York,
and the rent was to increase thereafter at
a 7 percent annual rate. Most recently,
over 75 percent of NYPCC’s Medicaid in-
come was generated by these clinics.

The properties at Hendrix Street and
Jamaica Avenue were purchased by
NYPCC in 1987, for $1,065,000, from a
limited partnership which is comprised
of Rabbi Klein (NYPCC's executive direc-
tor), Drs. Schnee and Finn (NYPCC’s
medical co-directors), and their children.
Prior to purchasing the buildings in late
1987, NYPCC leased these properties




from this limited partnership. The latest
annualized rent due for the two buildings
was $230,757.2

In addition to the income from these
related-party real estate transactions, the
senior executives and their families have
also received substantial remuneration

from NYPCC, while donating NYPCC's
own funds to religious and charitable or-
ganizations. Chart I illustrates the interre-
lationships, cash flow, individuals, and
entities involved in these transactions for
the years 1983 through 1987.

3 Actual rent paid was somewhat less because NYPCC did not occupy the buildings for full

calendar year periods.
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Chart |
NYPCC Transaction Flow
' 1983 to 1987

Revenue

Remuneration
($2,963,649)

Rabbi Klein & Family
($1,148,239)
Dr. Finn & Family
($1,369,523)
Dr. Schnee & Family
($1,166,204)

NYPCC $16.9
Board of Directors million

Rabbi |. Klein - Executive Director

Elliott Klein - Ass't Exec. Dir:

Donations
($407,305)

Dr. H. Finn - Medical Director
Dr. J. Schnee - Medical Director

Jamaica Ave.
Associates
220-05
Elliott Klein Jamaica Ave.
Jeffrey Klein ~ 33% Office & Cont.
Edward Klein Sl | Treat. Program
Joy Klein Capital Gain - $284,43 ]
: ! ' Hendrix St. Jewish Center for
Deborah Finn Continuing Special Education - $132,000
Lisa Finn 33% Treatment
Edward Finn Program P.E.F. israel
Endowment Fund - $103,000
David Schnee X
Gary Schnee  33% SH'OR Yoshuv
Susan Schnee Rabbinical College - $ 79,150
Jamaica Ave. : .| Yeshiva Ateret Zvi - $37,700
Realty Cop. 1% Clinics
Leben Home All Other - $55455
220-05 Surf Manor
Jamaica Ave.
Realty Corporation Sanford Home
I. Klein 33 1/3% Drew St.
H. Finn 33113%
J. Schnee 33 1/3%



Financial Findings

he State’s regulatory and reimburse-

ment framework for community-
based OMH outpatient programs relies
for its integrity on not-for-profit agencies
and a premise of provider self-regulation,
based upon the Commissioner’s initial
judgment of the character and compe-
tence of the operators, independent finan-
cial reviews by CPAs who are legally and
ethically bound tobe honest and accurate,
and, ultimately, by law, particularly the
New York Not-For-Profit Corporation
Law [hereinafter N-PCL].

Under the N-PCL, and as a condition
for being granted an operating certificate,
it is envisioned that boards of directors
and officers of these corporations will
have the requisite independence, as well
as the appropriate character and compe-
tence, to assure that the corporation will
be operated in the public interest, and
that proper care and treatment will be
given to its clients. The State Attorney
General has extensive powers to enforce
the N-PCL.

It is important at the onset to define
the State’s fee-for-service approach,
which is the primary government fund-
ing mechanism for outpatient psychiatric
services. It is a set fee paid by the State for
a particular service for care or treatment

(e.g., $53 for a 30-minute clinic visit); it is
not established based on the actual cost of
providing the service. The fee might be
higher or lower than actual cost, and per-
mits maximum latitude on how funds
may be spent as long as expenditures are
authorized under the corporate charter
and operating certificate. The principle,
inherent in not-for-profit corporations, is
that directors and officers of a corpora-
tion will discharge their duties in good
faith to the corporation and its mentally
disabled clients by adhering to the terms
of the operating certificate.

The N-PCL requires an indepen-
dently functioning board of directors to
review and approve the agency’s pro-
grams and finances. Board members are
required specifically, by statute, to direct
the purchase, sale, and lease of real prop-
erty, to authorize the investment and dis-
position of corporate assets, and to use
any agency profits to maintain or expand
services. They are prohibited from mak-
ing loans to officers or directors, or dis-
tributing agency assets or profits in any
manner whatsoever among the members or
officers of the corporation 4 1n short, such
individuals must at all times put the in-
terests of the not-for-profit corporation
ahead of any conflicting or inconsistent

4  §508 of the N-PCL provides that “A corporation whose lawful activities involve among other
things the charging of fees or prices for its services or products shall have the right to receive
such income and, in so doing, may make an incidental profit. All such incidental profits shall
be applied to the maintenance, expansion or operation of the lawful activities of the
corporation, and in no case shall be divided or distributed in any manner whatsoever among
the members, directors, or officers of the corporation.”



self-interest. In discharging their duties,
the members and officers may seek and
rely upon financial reports by indepen-
dent accountants, but board approval
and financial disclosure is required on all
important fiscal issues.

However, as explained below, at
NYPCC this system of controls (i.e.,
board oversight, independent audits, and
prohibitions on self-serving acts) has
failed because the NYPCC was only nom-
inally a not-for-profit corporation. In real-
ity, it functioned as a profit-making
corporation for its key officers rather than
solely for a public purpose.

To accomplish this, the NYPCC offi-
cials inappropriately maximized Medic-
aid billings to produce excess revenues of
over $1.4 million, established for-profit
realty entities that diverted a large pro-
portion of this income to themselves and
their families, and established a practice
of tying executive compensation to the
“financial success” of the corporation.

The relevant statutes require that the
compensation of corporate officers of not-
for-profit corporations be “reasonable.”
There are no clear guidelines to establish
what is reasonable and what is unreason-
able compensation. However, when such
compensation is significantly out of line
with prevailing practices at comparable
agencies, substantial questions are raised
about whether the compensation is rea-
sonable and whether the corporation is
being operated in a manner consistent
with its not-for-profit status.

The following summarizes the pay-

“ ments to NYPCC officers and to realty

corporations controlled by the officers
and their families that appear to repre-
sent an unwarranted distribution of in-
come beyond what might be considered
reasonable compensation.

Inordinate Remuneration
to Corporate Officers

Salary .

The N-PCL (§§202 and 717) requires
executive salaries to be reasonable. The
Commission, in its review of manage-
ment salaries, found the compensation
levels of NYPCC's three top executives to
be grossly in excess of the norm of similar
public-funded agencies. Over the past
five years, the wages paid to the agency’s
three top executives and to the assistant
executive director totaled $2.15 million.
Chart II summarizes executive salaries
over the last five years.

To determine the reasonableness of
the wages paid by NYPCC to its executive
director and two medical co-directors,
Commission staff compared their 1987
salaries to those of the managers of 67
other OMH-licensed agencies in the New
York City area. On the basis of this analy-
sis, the Commission believes the salaries
being paid to NYPCC'’s three top execu-
tives to be unreasonable because:

e The salary of the NYPCC executive
director was 132 percent above the av-
erage salary ($152,000 versus $65,536)




Chart |l

Salaries of Executives
1983 to 1987

Rabbi Isidore Klein NYPCC
INCOME
i 1983 $2.3 million
Dr. Harold Finn 1984 $2.7 mlliien
SExd 1985 $2.9 milllon
Dr. Jack Schnee 1638 $3.9 million
1887 $5.1 milllon
Elliott Klein®
0 50 100 150 200 250
Thousands
* E. Klein joined the agency In 1984
of the other 67 agencies’ executive di- ($180,000 versus $68,582) than the av-
rectors. These agency executives were erage of their counterparts at other
responsible for administering agen- agencies. During the Commission’s
cies whose revenues are, on average, review, Medical Co-Director Finn was
about the same as those of NYPCC. the prime contact person on adminis-
(The next highest paid executive di- trative and financial matters, and
rectors earned salaries of $136,771 and seemed in many respects to be acting
$131,710 and ran agencies about five in arole normally associated with that
and eight timgs larger, respectively, of an executive director.
than NYPCC.) Tax-Deferred Compensation
NYPCC'’s two medical co-directors The Commission also found that the
were each paid 162 percent more officers had been awarded deferred com-

NYPCC claims it is aware of two facilities providing similar services in the New York City
area which are not included on this list of 67 facilities. One reportedly had a gross income for
1986 of approximately $861,000 and paid its medical director approximately $145,000. The
other had a 1986 gross income of approximately $6,000,000, and paid its medical director
approximately $140,000 and its executive director approximately $123,000.

NYPCC also asserts that, based upon an examination of “reputable” journals, NYPCC'’s
salaries are “within the normal boundaries paid to comparable staff members in other
facilities.” The health care executives presented as performing “comparable” duties include,
however, senior executives of hospitals, chief executive officers of corporate and private
foundations, and senior faculty of New York State medical schools.
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pensation for services reportedly pro-
vided in 1978. The compensation totaled
$204,000, and was paid in 1984 and 1985
to a custodian to be held in trust until the
officers resign or retire from the agency.
The following reflects the amount of de-
ferred compensation for each officer.

Tax-Deferred Compensation
1984 1985 Total

RabbiKlein  $24,000 $36,000 $60,000
Dr.Harold Finn 36,000 36,000 72,000
Dr. Jack Schnee 36,000 36,000 72,000

Total $96,000 $108,000 $204.000

Tax-Sheltered Annuities

In addition to salaries, the agency con-
tributed $360,392 from 1983 to 1986 to
tax-sheltered annuities for its officers.
The payments listed below represent the
maximum annual contributions ($30,000,

the two medical co-directors are insured
for $2.2 million each; the assistant execu-
tive director for $1.21 million; and 43
other employees for $10,000 each. Two
former employees are insured for $25,000
and $5,000 each. The beneficiaries of the
three executives’ policies are their chil-
dren; the executive director is the benefi-
ciary of his son’s policy. Listed below is a
breakdown of the officers’ 1987 premi-
ums and coverage.

Included therein are split-dollar life
insurance policies of $1.0-$1.2 million on
each officer, which were substituted in
1987 for previously provided, tax-de-
ferred annuities when employer contri-
butions became taxable to individuals
under the Tax Reform Act of 1986. A split-
dollar plan is an alternative type of insur-
ance similar to a whole-life policy. The
annual $100,000 premium on these poli-

or 25 percent of salary)

allowed by the Internal Life Insurance

Revenue Service for a :

tax-exempt employer nggap 1987 Premiums

to such pension plans. (Millions)  Term Split-Dollar Total
Because of changes in | RabbiKlein $220  $6200 $30,000 $36,200
the federal tax code, the | Dr. Harold Finn 220 8,757 30,000 38,757

agency, in 1987, substi- | Dr.Jack Schnee 220 9,494 30,000 39,494

tuted life insurance for | ElliowtKlein 1.21 88 10,000 10,088

these annuities. Total $24,539 $100,000 $124,539 |
Life Insurance cies will be refunded, without interest to

In 1987, NYPCC paid $124,539 in life
insurance premiums for its top execu-
tives, while expending $3,938 on 45 other
employees. The executive director and

the agency, upon cancellation of the poli-
cies or death of the insurees. Even though
the 1987 annuity payments for the officers
are reduced by this amount, the agency

Tax-Sheltered Annuities
1983 1984 1985 1986 Total
Rabbi Klein $19,500 $23,725 $26,188 $30,000 $99,413
Dr. Harold Finn 29,250 30,000 30,000 30,000 119,250
Dr. Jack Schnee 29250 30,000 30,000 30,000 119,250
Elliott Klein —_— 6,000 7479 9,000 22479
Total $78.000 389,725 $93.667 $£99.000 $360,392__|




loses the opportunity to earn interest on
this outlay, or to use it to reduce the

agency’s then $500,000 mortgage debt at

11.3 percent.

Luxury Automobiles

A costly perquisite that NYPCC pro-
vides to its three top executives is the use
of luxury automobiles, currently three
late model Lincoln Mark VI and Town
Cars. Over the past five years, the Com-
mission estimates that it has cost the
agency over $168,000 to purchase and op-
erate these vehicles. Included in the total
is a $1,000 annual stipend to each execu-
tive for “out-of-pocket expenses,” even
though all vehicle operating expenses are
paid by the agency.

The two medical co-directors and the
executive director have been provided

with the new Lincolns, which cost the
agency $75,000; the assistant executive di-
rector has the use of a new $12,000 Mer-
cury Cougar. The ostensible purpose of
these large outlays is to provide the exec-
utives with transportation to the agency’s
program sites, but the cars are also for
personal usage. The Commission be-
lieves that the number and types of vehi-
cles assigned to perform these functions
are unreasonable.

Total Executive Remuneration
The total remuneration paid by the
agency to its three top executives and the
assistant executive director from 1983 to
1987 totals about $3 million, and is sum-
marized in Chart III. This compensation
was 20 percent of the agency’s total ex-
pense for this period. The nature and

Chart lli

Executive Compensation
1983 to 1987

Dr. Harold Finn

Dr. Jack Schnee
$997,796

Rabbl Isidore Kiein
$777,868

Elliott Klein
$198,215

T 00 7
A Tax-Sheitered
g ? . a2 ,.‘_/ -.., Sn;'tultzd
COr:pee'rrisaﬂon
! 1 Life Insurance *
Vehicle **
Tultion

Total Compensation: $ 3 Million

* 1987 Split-dollar compensation benefit calculated

at cpportunity cost of $11,500.
** includes business and gersonal usage.



