


2. 
 

 

The Findings of Fact and Conclusions of law are incorporated from the Recommendations of the 

presiding Administrative Law Judge’s Recommended Decision.   

 

ORDERED: The request of  that Allegation 1 of the substantiated report 

dated ,  be amended and 

sealed is granted. 

  

 The request of  that Allegation 2 of the substantiated report 

dated ,  be amended and 

sealed is denied.  The Subject has been shown by a preponderance of the 

evidence to have committed neglect.  

  

 It is agreed that Allegation 2 of the substantiated report should be 

categorized as a Category 2 act.   

 

NOW, THEREFORE, IT IS DETERMINED that the record of this report 

is substantiated in part.  Reports that result in a Category 2 finding not 

elevated to a Category 1 finding shall be sealed after five years.  The 

record of these reports shall be retained in part by the Vulnerable Persons’ 

Central Register, and will be sealed after five years pursuant to SSL § 

493(4)(b). 

 

 



3. 
 

This decision is ordered by David Molik, Director of the Administrative 

Hearings Unit, who has been designated by the Executive Director to 

make such decisions. 

 

 
DATED: April 19, 2016 

Schenectady, New York 
 
 
 

       





 

 

             

            

                 

                 

          

   

               

       

           

             

        

            

               

   

            

         

  

      
       

               
               

               
                

              
     

          



 

      

  

             
         

           
             

                
               
             

             
    

           
              

 

             

  

             

                 

               

               

                   

                 

                 

 

              

               

                 



 4. 

will be on “the protection of vulnerable persons” and that workers found responsible for abuse or 

neglect are held accountable. 

APPLICABLE LAW 
 

The Justice Center is responsible for investigating allegations of abuse and/or neglect in a 

facility or provider agency.  SSL § 492(3)(c) and 493(1) and (3).  Pursuant to SSL § 493(3), the 

Justice Center determined that the initial report of abuse and neglect presently under review was 

substantiated.  A “substantiated report” means a report “wherein a determination has been made 

as a result of an investigation that there is a preponderance of the evidence that the alleged act or 

acts of abuse or neglect occurred…”  (Title 14 NYCRR § 700.3(f)) 

The abuse and/or neglect of a person in a facility or provider agency is defined in 

relevant parts by SSL § 488 (1) (a) and (h). 

Substantiated reports of abuse and neglect are categorized into categories pursuant to 

SSL § 493(4), including Category 2 abuse or neglect, which is defined, as relevant here, as 

follows: 

Category two is substantiated conduct by custodians that is not otherwise 
described in category one, but conduct in which the custodian seriously endangers 
the health, safety or welfare of a service recipient by committing an act of abuse 
or neglect.   

 
DISCUSSION 

 
The stipulated facts agreed to by the parties establish by a preponderance of evidence that 

the Subject committed the neglect that was alleged in the substantiated report as contained in 

Allegation 2.  Although the stipulated facts may also support a determination that the Subject 

committed physical abuse, the parties have asked that the finding of physical abuse be dismissed.  

Because dismissal of the physical abuse determination, under these circumstances, is not 

inconsistent with the public policy set forth in the PPSNA, I am recommending that the 



 5. 

Executive Director accept so much of the stipulated outcome as would uphold the finding of 

neglect and dismiss the finding of physical abuse. 

The parties also have requested, as part of the proposed stipulated resolution of this case, 

that the substantiated finding of neglect remain a Category 2 finding.  A report is properly 

categorized as Category 2 when the conduct of a custodian seriously endangered the health, 

safety or welfare of a service recipient.  (See NYS SSL §493(4)(b))  The stipulated facts agreed 

to by the parties establish that the Subject did use water to flush the ears of a Service Recipient 

who had a standing medical order prohibiting the use of water in his ears.  The stipulated facts 

also establish that the Subject would refer to the Service Recipients as “good girls” even though 

he was asked by a Service Recipient on more than one occasion to stop.  The Subject’s conduct 

constitutes a serious endangerment to the health, safety and welfare of the Service Recipient.  

Therefore, based upon the parties’ stipulated facts, it is determined that the substantiated report is 

properly categorized as a Category 2 act.   

A Category 2 finding could cause a Subject to be placed on the Justice Center’s Staff 

Exclusion List (SEL), but only if he were to commit a second Category 2 act within three years 

of a previous finding that the Subject engaged in Category 2 conduct.  Unless a Category 2 

finding is elevated to a Category 1 finding, a Category 2 finding will be sealed after five years.  

(SSL § 493(4) (b) and (c)) 

 

DECISION: The request of  that Allegation 1 of the substantiated report 

dated ,  be amended and 

sealed is granted. 
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 The request of  that Allegation 2 of the substantiated report 

dated ,  be amended and 

sealed is denied.  The Subject has been shown by a preponderance of the 

evidence to have committed neglect.  

  

 It is agreed that Allegation 2 of the substantiated report should be 

categorized as a Category 2 act.   

 

This decision is recommended by John T. Nasci, Administrative Hearings 

Unit. 

 

DATED: April 12, 2016 
 Schenectady, New York 
 
 

       





               

               

          

            

          

              

            

             

     

             

                

      

               

              

               

            

              

              

       

          

             

             

 

    



             

          

               

            

           

 

              

      

                

                 

           

             

       

                 

              

                

 

           

     
            

   

 

                 

  

                

  






