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Capacity Considerations 
This guidance document is intended to provide panel members with a reference for evaluating capacity 

during the hearing.  Consideration of the following factors are useful for evaluating capacity.

Communication
Can the individual communicate a decision or a specific treatment choice? 

• Medical Diagnosis and Proposed Procedure

Understanding

Appreciation

Can the individual comprehend the facts that are presented about his/her medical condition and 

the treatment that is offered, as well as the alternatives? 

• Risks vs. Benefits

• Burden of Treatment

• Prognosis with/without treatment

Whether accepting or rejecting this proposed medical treatment, the individual must be able to  

describe the medical condition, as well as, the proposed treatment and likely outcomes. This       

understanding is indicative of capacity to provide informed consent. 
• Pain with treatment

• Pain without treatment

Reasoning
Can the individual compare treatment options and consequences of those 

options? Can he/she offer reasons for selecting one option over another? 

• Evaluation of treatment options

Knowledge: Able to demonstrate knowledge about the procedure 

Intelligence: Ability to explain the reasoning behind his/her decision 

Voluntary: Competent decision cannot be the result of an interfering factor; coercion, fear,    

anxiety, and panic must not impact the individual's decision.       

From Appelbaum, Assessment of Patients’ Competence to Consent to Treatment, N Engl J Med 2007; 357: 1834-1840

Can this person make an informed decision in a knowing and  
voluntary manner?
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The Hearing Record 
The SDMC hearing record includes documentary and testimonial evidence.  If a panel determines that 

an individual has capacity to make a treatment decision, the hearing record must support the following:

• The individual is able to demonstrate an understanding of the nature of the medical problem or need,

as well as a basic understanding of the procedure proposed

• The individual is able to identify the risks and benefits of the procedure

• The individual is able to identify possible outcomes or results of the procedure

• The individual has communicated a decision and can articulate basic facts to support their choice

Certification on Capacity 
The SDMC Form 210, Certification on Capacity for Major Medical Treatment must be completed by a 

psychiatrist or a licensed psychologist for every SDMC case. This form includes: 
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The individual’s diagnosed intellectual disability or psychiatric disability information.

Intellectual disabilities are typically classified as mild, moderate, severe, or profound. When directing 

questions to the individual, panel memeber should avoid asking only Yes or No questions and be 
aware of asking leading questions or phrasing questions to suggest a particular response. Instead, 

open-ended questions should be asked about the medical condition and the  procedure to properly 
assess the individual’s  capacity to demonstrate an understanding of the risks, benefits, and 
alternatives.     

Any recent testing (if available) that may have been completed. However, testing is 

not required. 
Intelligence testing may not fully represent a person’s range of abilities. Information pertaining to an      

individual’s functional abilities will provide a more comprehensive overview of the individual's range of 

abilities.  Those are:  

• Conceptual skills (verbal and receptive language, number concepts, self direction)

• Social skills (social problem solving, functional communication to express pain or physical needs)

• Adaptive/Practical skills (hygiene, skills of daily living, safety awareness, level of independence)

Summary of the Clinical Evaluation 

The individual's decision-making ability, including his/her reaction when the proposed major medical

treatment and its risks and benefits were explained.  

Attestation 

The licensed professional’s clinical opinion that the individual does not have the capacity to make

an  informed decision regarding this major medical procedure/treatment.  



Supporting SDMC Determinations 

In order to support the SDMC determination on the record as required by the statute and regulations, 

the panel should focus on the specifics of the medical decision to be made; and the individuals’s ability

to communicate a choice; to understand the relevant information; to appreciate the medical 

consequences of the situation; and to reason about treatment choices.  

This requires more qualitative responses, rather than simple “yes” or “no” responses from the individual.

• Have you seen the doctor recently?

• If yes, what did the doctor say?

• What is the procedure the doctor thinks you should have?

• Why does the doctor think you should have this procedure?

• What good things could happen if you have this procedure, for example a colonoscopy?

• Are there any bad things that could happen if you have the procedure, for example a biopsy?

• What could happen if you don’t have the procedure or dental work done?
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Statutory Requirements 

Definition of Lack of Ability to Consent (MHL § 80.03 [c])

“Lack of ability to consent to or refuse major medical treatment” means the individual cannot 

adequately understand and appreciate the nature and consequences of a proposed major medical 

treatment, including the benefits and risks of and alternatives to such treatment, and cannot thereby 

reach an informed decision to consent to or to refuse such treatment in a knowing and voluntary 

manner that promotes the  individual's well-being.

Evaluation of the Person’s Capacity (MHL § 80.07 [a][2])

A declaration shall be signed by the declarant and shall state the following: 

• The reasons for believing that the individual lacks the capacity to consent to or refuse major

medical treatment and the factual and professional basis for this belief, which may include an

independent evaluation by a person qualified to assess the individual's capacity to make such

medical decisions.

The Hearing: Standard for Determination and Record of the
Determination (MHL § 80.07 [d-f])

• The panel shall conduct a hearing, at which the individual, any other person requested by the

individual to appear on his/her behalf, and the Mental Hygiene Legal Service have the right to be

present and to be heard.
• Where practicable, the panel members shall personally interview and observe the individual prior to

making their decision. The panel shall be empowered to administer oaths to and to take testimony

from any person who might assist the panel in making its determination. Such hearing shall be

recorded and any information, record, assessment, or consultation submitted to or considered by

the panel shall be maintained as part of the record of the deliberations of the panel.

• Formal rules of evidence shall not apply to the proceedings of the panel.

• Clear and convincing evidence is required to support the panel's determination on capacity and the
existence of an available and legally authorized surrogate. Clear and convincing evidence is highly
reliable evidence upon which reasonable persons may rely with confidence in the probability of its
correctness.

• Unless three panel members concur in the determination that the individual is in need of surrogate

decision-making, the individual shall be deemed not to need surrogate decision-making. In such

event, a record of such determination shall be made and the individual's consent to such treatment,

if given, shall constitute legally valid consent.
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The Hearing: Standard for Determination and Record of the
Determination (cont’d)

• For any individual determined to be in need of surrogate decision-making, the panel shall make a

further determination as to whether the proposed major medical treatment is or is not in the best

interest of the individual based on a fair preponderance of the evidence; provided, however, that

evidence of a previously articulated preference by the individual concerning the proposed

treatment shall be given full consideration by the panel.
• The panel shall provide a record of its determination which consents to or refuses major medical 

treatment on the individual's behalf, which shall reflect the opinion of at least three of the panel 
members.

• If the panel determination consents to such treatment, such consent shall constitute legally valid 
consent to such treatment in the same manner and to the same extent as if the individual were able 

to consent to or refuse such treatment on his or her own behalf.

Regulatory Requirements 

The declaration must be made in writing and a NYS licensed psychiatrist or 
psychologist must provide the factual basis and professional opinion that such 
individual lacks the capacity to make this medical decision:

The declaration must include the following:

• The declarant's reasons for believing that the individual lacks the capacity to make the major medical

treatment decision and the factual basis supported by an appropriate statement for this belief.

• The declaration shall be accompanied by a statement, completed and signed by a psychiatrist or

psychologist duly licensed by the State of New York, providing the factual basis and professional

opinion that such  person lacks the capacity to make the major medical treatment decision.

• A copy of any pertinent evaluation or data and any evaluation of the individual shall also be attached 

to the declaration.
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Regulatory Requirements (cont’d) 

The panel’s determination of capacity must be based on clear and convincing 
evidence that the individual is unable to adequately understand and appreciate 
the nature and consequences of the proposed major medical treatment: 

In making the determination of whether the individual lacks the capacity to make the proposed

major medical treatment decision, the panel shall consider whether the individual is unable to

adequately understand and appreciate the nature and consequences of the proposed major 

medical treatment decision, including: 

• the burdens of the treatment in terms of pain and suffering outweighing the benefits, or whether 

the proposed treatment would merely prolong the individual's suffering and not  provide any net 

benefit;
• the degree, expected duration, and constancy of pain with and without treatment, and the

possibility that the pain could be mitigated by less intrusive forms of medical treatment including

the administration of medications;
• the likely prognosis, expectant level of functioning, degree of humiliation and dependency with

or without the proposed major medical treatment;
• evaluation of treatment options, including nontreatment and their benefits and risks compared

to those of the proposed major medical treatment decision.
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